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Skagit River System Cooperative 

11426 Moorage Way • P.O. Box 368 LaConner, WA 98257-0368 

Phone: 360-466-7228 • Fax: 360-466-4047 • www.skagitcoop.org 
 August 15, 2016
Karen Urelius

U.S. Army Corps of Engineers

Seattle District

Regulatory Branch

Electronic Correspondence

Reference: COE-2015-0017 NWP Reauthorization Seattle District Regional Conditions

Dear Ms. Urelius:

Skagit River System Cooperative (SRSC) makes the following comments on behalf of the Sauk-Suiattle Indian Tribe and the Swinomish Indian Tribal Community. The Sauk-Suiattle Tribe located in Darrington, Washington and the Swinomish Tribe, located in LaConner, Washington are signatories to the Treaty of Point Elliott of 1855. Environmental resources crucial to the Sauk-Suiattle Tribe and Swinomish Tribe are affected by activities authorized by Nationwide Permits (NWP) issued by the U.S. Army Corps of Engineers (USACE).

SRSC, the fisheries management organization for the Sauk-Suiattle Tribe and the Swinomish Tribe, will make comments on the Regional General Conditions followed by specific comments on the individual NWPs and Specific Regional Conditions for NWPs. The NWP system authorizes projects that are similar in nature and have no more than minimal adverse effect yet NWPs authorize direct losses of critical habitat. The Northwest Indian Fisheries Commission’s (NWIFC) State of Our Watersheds report documents the loss of habitat in Western Washington and the perilous state of the Tribe’s salmon stocks. Habitat in the Skagit River and Samish River basins is already in peril and salmon and steelhead stocks cannot sustain additional habitat loss through USACE authorizations under NWP. A number of NWPs allow for direct habitat loss of up to one-half acre of wetlands and 300 linear feet of stream. This loss would be far more than minimal in anadromous waters in the Skagit River and Samish River basins.
Regional General Conditions
RGC 1 Pre-Construction Notification
Pre-construction notification is required to meet GC 18 Endangered Species but not all anadromous waters in the Skagit and Samish basins contain ESA listed salmon and steelhead stocks. All anadromous waters (and waters affecting anadromous waters) contain fish that are critical to the Tribes. In order to meet GC 17 Tribal Rights all projects in anadromous waters and in waters affecting downstream anadromous waters must require PCN with the opportunity for affected tribes to review and comment on the project. The Seattle District needs to make it clear in the RGCs to applicants that in order to meet GC 17 a PCN is required in all projects in anadromous waters or in waters that may affect downstream anadromous waters.

 RGC 3 New Bank Stabilization in Tidal Waters of the Salish Sea
A significant amount of shoreline throughout the Salish Sea has already been stabilized encroaching on nearshore habitat, disrupting shoreline processes which create and maintain critical habitat, and diminishing habitat quality for juvenile salmonids, forage fish on which salmon prey, and invertebrates which are critical in the food web. RGC 3 should be retained in the final Seattle District Regional General Conditions. 

RGC 5 Bank Stabilization 
RGC 5 should be retained in the final Seattle District Regional General Conditions for maintenance of existing bank stabilization. All new bank stabilization in the Salish Sea and anadromous waters flowing to the Salish Sea should only be authorized by Individual Permit (see comment on RGC 3 and Specific Regional Conditions for NWP 13). 
RGC 6 Crossings of Waters of the United States
RGC 6 should be retained in the final Seattle District Regional General Conditions. The exceptions listed in RGC 6 should be well documented and affected Tribes should be provided that documentation as part of their review of proposed USACE permits.
RGC 7 Stream Loss
RGC 7 should be retained in the final Seattle District Regional General Conditions and extended to intermittent and ephemeral streams in anadromous waters. Intermittent and ephemeral streams can provide valuable habitat for salmonids on a seasonal basis. As we have already stated the Skagit River and Samish River basins have already been heavily impacted by habitat loss. Addition loss of seasonal habitat exasperates an already critical situation.
RGC 8 Mitigation
Mitigation for impacts to habitat often involves habitat improvements that might otherwise be achieved through restoration. If projects were design such that impacts were avoided and habitat improvements were made through restoration efforts eventually salmon stocks would recover. By allowing loss of habitat even if mitigated recovery of salmon stocks is impeded. The USACE’s preference for mitigation banks and in-lieu-fee programs is opposite of how mitigation sequencing should be prioritized. Mitigation banks and in-lieu-fee programs are off-site and often out-of-kind mitigation that may not address habitat for a critical life stage that the project impacts. Mitigation banks often have large service areas and using them does not account for different life stage or unique stock considerations. Appropriate mitigation sequencing is first and foremost avoidance of impact, minimize the impact, followed by on-site in-kind mitigation, off-site in-kind mitigation, on-site out-of-kind mitigation, and lastly off-site out-of-kind mitigation. Seattle District mitigation guidance should reflect on-site in-kind mitigation as the priority for unavoidable impacts and avoidance should be stressed to applicants for NWPs. 
RGC 9 Magnuson-Stevens Fishery Conservation and Management Act – Essential Fish Habitat 
RGC 9 should be retained in the final Seattle District Regional General Conditions.

RGC 10 Submerged Aquatic Vegetation and Forage Fish 
RGC 10 should be retained in the final Seattle District Regional General Conditions. RGC 10 should also apply to NWP 48. 

RGC 12 Cultural Resources and Human Burials 
RGC 12 should be retained in the final Seattle District Regional General Conditions. RGC 12 is necessary because NWP GC 21 allows some discretion for permittees to determine if their work may affect historic properties. All work should stop immediately until qualified USACE personal in consultation with affected Tribes can determine if the project will affect historic properties.

Specific Regional Conditions

NWP 10 Mooring Buoys 
SRC for NWP 10 should be retained in the final Seattle District Specific Regional Conditions. Additionally, applicants should be required to provide an inventory of all mooring buoys in an embayment or water body. If the boundaries of a water body are large and/or undefined (i.e. Rosario Strait) the inventory should include the nearest nautical mile. More detail needs to be worked out on NWP 10 between the USACE, Tribes, and Washington Department of Health to ensure that NWP 10 issuance does not lead to more waterbodies being listed as closed or threatened.

NWP 13 Bank Stabilization 
SRSC agrees that NWP 13 should be revoked for tidal waters in the Salish Sea in accordance with RGC 3 and it should be retained in the final Regional Specific Conditions for the Seattle District. Bank stabilization also has a profound effect in non-tidal waters flowing to the Salish Sea. The NWIFC State of Our Watersheds, SRSC’s 2011 Middle Skagit Report, and the Upper Skagit Tribe’s (USIT) 2015 Inventory and Assessment of Hydromodified Bank Structures in the Skagit River Basin all show high levels of bank stabilization in the Skagit Basin. The USIT inventory (through 2012) showed a seven percent increase over a 1998 inventory by SRSC. Bank stabilization continues to increase in the Skagit Basin. USACE authorization of bank stabilization would add to the already high cumulative impact and be more than a minimal cumulative effect. SRSC request NWP 13 be revoked for anadromous waters in the Skagit River and Samish River Basins. 
NWP 31 Maintenance of Existing Flood Control Facilities 
NWP 31 authorizes removal of vegetation from flood control facilities. In many cases that vegetation will be riparian vegetation that has important ecosystem functions including shading to keep water temperature down, instream cover for aquatic life, delivery of terrestrial insects for food for aquatic life, and delivery of terrestrial vegetation for detritus as a basic building block in the food chain. Periodic removal of vegetation from flood control facilities precludes recovery of riparian vegetation and represents an ongoing degradation of aquatic ecosystem functions. Removal of riparian vegetation from flood control facilities should not be authorized by NWP. NWP 31 requires mitigation at the direction of the District Engineer on a onetime only basis at the establishment of the maintenance baseline. This NWP, especially in flood control facilities that include a natural water course, authorizes maintenance of the water course in a degraded state. The mitigation implemented at the maintenance baseline may have temporal benefits. In order for NWP 31 to have no more than minimal adverse environmental impacts the mitigation must continue to provide benefit as long as the watercourse is maintained in a degraded state. The Seattle District should have a RSC requiring PCN for each maintenance activity and evaluate the mitigation implemented at the maintenance baseline to ensure that it continues to provide environmental benefit commensurate with the ongoing environmental impact of maintaining the watercourse as a flood control facility. The Seattle District should require a monitoring plan for mitigation and require additional mitigation if mitigation does not provide benefit commensurate with the impact of maintaining the water course as a flood control facility.

NWP 40 Agricultural Activities 
The Seattle District should have a SRC for NWP 40 requiring documentation of anadromous waters in the project area and how they may be altered. The SRC should prohibits constructed farm ponds from diverting anadromous waters or diminishing flow in anadromous waters.

NWP 45 Repair of Uplands Damaged by Discrete Events 
If NWP 45 is used to armor and fix a stream course in place within its normal channel migration

zone it will have far more than a minimal environmental impact. Streams and rivers create

habitat through natural channel migration across their floodplain. NWP 45 could be construed as

allowing filling a river or stream forcing the stream back to a previous course in the river or

streams natural migration. Such actions, if they are authorized at all, should only be authorized

through individual permit. The Seattle district should have a SRC for NWP 45 to clarify that it does not authorize forcing a stream or river back to a previous course.

NWP 48 Commercial Shellfish Aquaculture Activities 
NWP 48 authorizes new and existing aquaculture activities and restricts new activities so that they affect no more than ½ acre of submerged aquatic vegetation. New activities are defined as operations where commercial operations have not taken place in the last 100 years. Conversely areas where aquaculture has not occurred form many decades would be classified as ongoing. These areas may have critical habitat and the USACE definition would allow for unlimited destruction of submerged aquatic vegetation. This could result in the loss of thousands of acres of eelgrass which is critical habitat for threatened Skagit River Chinook. The USACE’s definition of ongoing aquaculture is unreasonable, we know of no other regulated activity which would be defined as ongoing if it occurred within the last 100 years. The Seattle District should have a SRC that prohibits new aquaculture activities encroaching on eelgrass. The Seattle District’s SRC should define ongoing aquaculture as the area under cultivation when NWP 48 was authorized in 2007 or where a grower can document an area has been part of a regular and continuous rotation of cultivation prior to that time.

NWP 52 Water-based Renewable Energy Generation Pilot Projects

Renewable Energy Generation Pilot Projects involve new emerging technologies with unknown environmental effects. These technologies have not been widely studied and each pilot site location is different. The siting of many of these pilot projects makes environmental evaluation difficult. An example of this was Snohomish PUD’s proposed Admiralty Inlet tidal energy project (applications withdrawn). SRSC spent many years reviewing this proposed project. The project was to be two tidal driven turbines at a depth of 175 feet in Admiralty Inlet. After years of study development, we had very little confidence that the proposed environmental evaluation would have been adequate to determine the environmental impacts of the project. We would have less confidence if the project were permitted by NWP. The addition of floating solar generation projects to NWP 52 is a step in the wrong direction. We seek to limit new opaque over water coverage due to its environmental effect on submerged aquatic vegetation, disruption of juvenile salmon migration, and potential changes predator/prey pathways. New over water structures may also affect Tribes ability to conduct treaty fisheries. An additional note is proposed for NWP 52 that states a NWP is not required if a project is permitted by the Federal Energy Regulatory Commission (FERC). The USACE has a regulatory responsibility and tribal trust responsibility to protect waters of the U.S. that cannot be abdicated to FERC who may not have the same expertise as the USACE in evaluating environmental impacts of a project on waters of the U.S. Water-based Renewable Energy Generation Pilot Projects should be evaluated by Individual Permit. The Seattle District should revoke NWP 52 in the Salish Sea and anadromous waters of the Skagit River and Samish River basins.

Skagit River System Cooperative request a staff level Government-to-Government meeting with the Seattle District prior to USACE staff final recommendation to Colonel Buck for Seattle District Regional General Conditions and Specific Regional Conditions. The Sauk-Suiattle Indian Tribe and/or the Swinomish Indian Tribal Community may wish to have a Government-to-Government meeting with Colonel Buck after the staff level meeting and prior to Seattle District recommendations for Regional General Conditions and Specific Regional Conditions are sent to the Portland Region.
SRSC appreciates our relationship with the Seattle District. If you have any questions about our comments, please call me (360) 466-1512 or email swalsh@skagitcoop.org. 







Sincerely,
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Stan Walsh







Environmental Services Manager







Skagit River System Cooperative

Fisheries and Environmental Services Management for the Sauk-Suiattle and Swinomish Indian Tribes

Fisheries and Environmental Services Management for the Sauk-Suiattle and Swinomish Indian Tribes


