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Scoping Report BP Cherry Point Dock EIS

U.S. Army Corps of Engineers, Seattle District
Scoping Report

Environmental Impact Statement
BP Cherry Point Refinery North Dock

October 2006

On August 16, 2006, the U.S. Army Corps of Engineers (Corps) issued a notice of its intent to prepare an
Environmental Impact Statement (EIS) and to conduct scoping for the EIS. In the EIS, the Corps intends
to evaluate the impacts associated with a previously authorized pier extension in the Strait of Georgia at
Cherry Point, near Ferndale, Whatcom County, Washington. The pier extension identified in the Notice
of Intent (NOI) is located at BP’s Cherry Point refinery.

The Corps is serving as the lead agency for preparation of the EIS and the National Environmental
Policy Act (NEPA) review. The U.S. Department of Homeland Security, U.S. Coast Guard (Coast
Guard) is participating in preparation of the EIS as a cooperating agency.

The NOI states that the purpose of the EIS will be to evaluate continued operation of the previously
permitted and constructed pier extension. The EIS will incorporate the results of a separately prepared
Vessel Traffic Risk Assessment (VTRA) and an oil spill fate and effects analysis. It will also evaluate
whether or not operation of the facility is in compliance with the Magnuson Amendment of the Marine
Mammals Protection Act.

The NOI was distributed to interested parties throughout the area of concern, from the western Olympic
Peninsula to the region near the BP Cherry Point refinery. It was distributed to municipalities, Native
American Tribes, non-governmental organizations (NGOs), and appropriate federal, state, and local
agencies. It was also distributed to the media and libraries, individuals who were involved in earlier
litigation related to construction of the dock, and environmental ministries of the Canadian government.
In the NOI, the Corps requested written comments on the scope of the EIS by September 15, 2006. The
Corps also provided the public an opportunity to present verbal comments at public scoping meetings.

Scoping meetings were held at four Washington locations, including Port Angeles (September 5, 2006),
Anacortes (September 7, 2006), Ferndale (September 12, 2006), and Seattle (September 13, 2006). At
each scoping meeting, the Corps provided information on the NEPA review process and a summary of
the VTRA study methodology. The public was then provided with the opportunity to speak about their
concerns or to submit written comments regarding the scope of the EIS. A total of 11 members of the
general public attended the public meetings.

The Corps also held an interagency coordination meeting at its Seattle District Office on August 23,
2006. The meeting was attended by representatives of the following agencies and organizations:

Corps;

Coast Guard,

U.S. Environmental Protection Agency;

National Oceanic and Atmospheric Administration, National Marine Fisheries Service;
U.S. Fish and Wildlife Service;

ENTRIX, Inc.(Corps’ third-party EIS contractor); and

BP Cherry Point, Inc.(applicant)
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At both the public scoping meetings and the interagency coordination meeting, the majority of comments
were directed toward the VTRA, not the EIS. Where appropriate, this scoping report lists the risk
assessment questions. However, many of the questions were specific to particular aspects of the VTRA
methods and not to the EIS. In these instances, the VTRA contractor responded directly to the
commentor. Since they are not EIS related those comments are not included in this report.

The verbal scoping comments received at the scoping meetings and at the interagency coordination
meeting are summarized below. The Corps also received scoping comment letters (attached to this
report) from the following:

Lummi Nation Tribal Historic Preservation Office;

Skagit River System Cooperative;

Environmental Protection Agency;

Barry Wenger, WA Dept of Ecology;

HellerEhrman, LLP (on behalf of BP Cherry Point Refinery);
Ocean Advocates;

Wise Use Movement;

Friends of the San Juans;

Friday Harbor Laboratories, University of Washington;

RE Sources for Sustainable Communities (Wendy Steffensen);
Puget Soundkeeper Alliance (Sue Joerger);

Ecosystems First, LLC (John F. Boettner); and

Gerald Larson

COMMENTS RECEIVED AT SCOPING MEETINGS AND THE INTERAGENCY
COORDINATION MEETING
1. Provide a list of assumptions for the VTRA.

2. The VTRA should include extensive coordination with the Canadian Vessel Traffic System
personnel.

3. The VTRA should document the sources of information for commercial and tribal fisheries.

4. The VTRA should address the risk factor of the language barrier that exists on some commercial
vessels.

5. Address the issue of how many vessels will be in a queue waiting for berthing space at the dock.

6. The VTRA should address the “Saddlebag” route as a special area and how the Coast Guard
applies regulations to the area.

7. Consider the large numbers of vessels that are on the water at different seasons, such as whale
watchers, the spring fishing fleets headed north, and the gill netters in Rosario Strait.

8. Identify the location and status of the proposed Washington State Department of Natural

Resources (DNR) reserve near Cherry Point in relation to the routes of the vessels to/from the
refinery, particularly where the routes pass through the reserve.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24,

25.

26.

27.

28.

The cumulative impacts analysis should address the issue of the dock at the proposed DNR
reserve location due to the presence of bull trout, eel grass, marbled murrelet, and other sensitive
species.

The cumulative impacts analysis should include all previous impacts and a list of all spills that
have occurred in the marine waters of the state, including the cumulative impacts of all previous
Corps actions in the Cherry Point area.

Address all flora and fauna changes that have occurred from 1970 through 2006.

Discuss alternative routes with DNR to minimize impacts to the reserve.

Address the impacts on herring, particularly in the vicinity of Cherry Point, and other species of
concern. This should include development of mitigation measures regarding herring areas,
particularly areas near vessel routes.

Address compliance of operations with the Whatcom County Critical Areas Ordinance.

Public issues that may need to be addressed include the demand for less vessel traffic to/from the
refinery and a request for more tugs.

The Corps should make and document contacts with Native American Tribes.

There could be significant cultural and tribal issues and these should be addressed in the EIS.
Mitigation of use of the dock should be addressed.

Address impacts associated with the presence of the dock.

Mitigation measures included in the EIS could provide compensation for the impacts of
construction of the dock.

Address impacts associated with ballast water discharge and intake.

The EIS should address the effects of noise and other disturbances on Orcas and their critical
habitats.

Address how an increase in spill risk increases the risk to the lower end of the food chain.

Include a description of all regulatory compliance requirements that apply to operation of the
facility.

Address the issue of construction of new offshore facilities related to sewage discharge by
Victoria.

Since the Georgia Pacific terminal study included a Vessel Transit System and ballast study, this
EIS should as well.

The requirements of the Gateway settlement agreement of 1999 should be addressed in the EIS.

Since an EIS was not required or prepared for the refinery when it was constructed (prior to
NEPA and the State Environmental Policy Act), the EIS for operation of the BP dock could
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29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42,

43.

44,

45,

include the refinery and have a much broader scope than just for the change in vessel traffic
associated with the dock expansion.

The EIS should address the Magnuson Act and all refinery dock expansions and new refinery
docks constructed since the 1977 amendment. In addition, the EIS should consider mitigation
for violations of the Magnuson Act.

Address what influence the enhanced dock capacity has had on refinery output and what the
influence will likely be in the future.

The EIS should consider all shipments of product from the refinery to Washington, Oregon, and
California.

Address the risks and impacts of articulated tug and barges passing near the Olympic Coast
National Marine Sanctuary.

The scope of the EIS should include the entire coastal zone (200 feet inland).

Address OPA 90 and the Waterway Safety Act, including what aspects have not been put in
place as required by the act.

The EIS should consider the implications of using the barrel tax refund to address spill risk and
cleanup.

The Corps should consider having BP renegotiate the DNR lease and to make the process more
transparent than it was previously.

The Corps should obtain input from other federal agencies, such as the U.S. Fish and Wildlife
Service and the U.S. Environmental Protection Agency.

The Corps should coordinate the NEPA process with the SEPA process.
The Corps should complete a Fish and Wildlife planning aid letter after scoping is completed.

The Corps should set up an advisory group to address the potential alternatives, including more
public input during the process than has occurred to date.

One commenter requested that the Corps provide a copy of the PowerPoint presentations used at
the scoping meetings on its web site. One commentor asked if the scoping comments will be
entered into the docket for the project and whether or not there will be a docket that will be
subject to the Freedom of Information Act.

Public notification of the scoping process was not adequate and there should be more
notification and meetings when the draft EIS is issued.

EIS needs to assess impacts to other federal laws.

EIS needs to assess impact of “Free Trade Zone” (i.e. tax free status of oil shipped north through
Canadian Waters) on the Cherry Point Aquatic Reserve.

EIS needs to consider revocation of the permit as a project alternative.
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46. EIS needs to consider the impact to the Birch Bay Resort Community when a major oil spill
occurs.

47. Homeland Security needs to be considered as an issue in the EIS and include adequate measures
to address the potential for terrorist possession and control of a vessel and use as a weapon.

48. EIS needs to consider the use of dispersants to clean up oil spills and the impact these chemicals
may have on the natural resources.

49. EIS needs to consider the temperature inputs related to the Refinery’s NPDES permit and how
this affects herring.

50. The pier extension and operation should include an effectiveness monitoring plan.

51. A “climate change” alternatives that examines the impact of zero crude oil imports to BP
refinery should be included.

52. EIS should include a list of all refinery dock Section 10/404 permits granted by the Corps in
Whatcom and Skagit Counties since 1970.

SCOPING COMMENTS SUMMARY::

As listed in the previous section, 52 individual comments were received at a scoping meeting or by letter
and can be summarized into the following 8 categories:

EIS Purpose: Comments 28 and 30
Commenters recommended that the scope of the EIS be expanded to consider impacts of refinery
operations and evaluation of dock capacity as it may effect refinery output.

NEPA Review Process: Comments 16, 37, 38, 39, 40, 41 and 42

Commenters recommended that the Corps coordinate/communicate with various federal agencies and
Native American Tribes. Formation of an advisory group to facilitate additional public input and
selection of alternatives for review was also recommended, as was dissemination of the results of
scoping information.

Alternatives: Comments 6, 7, 12, 15, 45 and 51

Commenters recommended analysis of tanker routes in specific areas, vessel traffic of various types and
changes to transpiration demand. Recommendations were also made to evaluate the effects of climate
change and revocation of the current permit as project alternatives.

VTRA: Comments 1, 2, 3,4, 5, 26, 31, and 32

Commenters recommended that the VTRA should include documentation of all assumption and
information sources; operations factors such as language spoken by ship personnel; queuing for berthing
space; and coordination with the Canadian Vessel Traffic Control system. Recommendations were also
made to include shipments of refinery product out of state and to analyze traffic past the entrance to the
Strait of Juan de Fuca.

Impacts to Resources: Comments 8, 9, 10, 11, 13, 17,19, 21, 22, 23, 33, 46 and 49

5 October 2006



Scoping Report BP Cherry Point Dock EIS

Commenters recommended that the analysis of impacts in the EIS address Washington Department of
Natural Resources (DNR) proposed Cherry Point reserve, relevant sensitive species, and food chain
effects. Consideration of noise and other disturbances, impact to cultural and tribal resources and the
Birch Bay Resort Community were also recommended. Commenters proposed that the EIS include
impacts within the entire coastal zone including 200 feet inland and that the cumulative impact analysis
include all previous spills.

Mitigation: Comments 18, 20, 35 and 48

Commenters recommended that impact mitigation include mitigation for construction and use
[operation] of the dock. Recommendations were also made to consider a specific funding source for spill
risk and cleanup and the use of, and impacts from dispersants as a cleanup agent.

Regulatory Compliance: Comments 14, 24, 34, 43 and 52

Commenters recommended that the EIS include an evaluation of compliance with regulatory
requirements that apply to operation of the facility, including but not limited to Clean Water Act Section
10 and 404, Whatcom County Critical Areas Ordinance, OPA 90 and the Waterway Safety Act.

Other: Comments 25, 27, 29, 36, 40, 47 and 50

Commenters recommended consideration of a number of factors not classified in the previous groups.
They included effects related to City of Victoria sewage outfall, conditions of the Gateway settlement
agreement (adjacent facility), compliance of all refinery docks with the Magnuson Act, renegotiation of
DNR leases, impacts of the Free Trade Zone on oil shipments, Homeland Security and effectiveness of
[environmental] monitoring.

The Corp will consider all of the above comments during its formulation of the work scope for
preparation of the EIS by the third party contractor. Consideration of individual comments will include
the relationship of the comment to the intent of preparing the EIS (purpose), the EIS scope (incremental
risk related to operations of the dock expansion), and area of impact.
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COMMENT LETTERS RECEIVED BY THE CORPS
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Naturam Expellas Furca Tamen Usque Recurret

WISE USE MOVEMENT

P.O. Box 17804, Seattle, WA 98127

13 September 2006

Mrs. Olivia Romano

Corps of Engineers, Seattle District

P.O. Box 3755

Seattle, WA 98124-3755 RE: EIS Scoping comments on BP’s Cherry Point Marine Pier

Dear Seattle District Corps:

The following are the comments of the Wise Use Movement on preparation of an environmental
impact statement (EIS) on BP’s Cherry Point marine pier extension.

The draft EIS should include the following:

* Risk assessment of oil spills from increased tanker/barge traffic and increased cargo container
and Navy vessel movements in Puget Sound, the Strait of Juan de Fuca, Canadian waters, and
the outer Olympic coast.

* A procedure for determining how much of BP’s Cherry Point marine pier extension is related
to increased crude oil imports for refinery production of products for Washington State (as set
out in the Magnuson Amendment).

* A procedure for determining how much of BP’s Cherry Point marine pier extension project is
related to export of refined product outside the state of Washington, including exports to Oregon,
California, Alaska, Asia and elsewhere.

* Alternatives to increased crude oil refinery and marine pier capacity given that fossil fuels are
a non-renewable resource and contribute to climate change. Alternatives including a no-action
alternative (no marine pier extension) and a “climate change” alternative that examines the
impacts of zero crude oil imports to the BP refinery should be included.

* A cumulative impact analysis of all oil spills at the BP Cherry Point dock and all oil spills
along the coastal zone of Whatcom County and Skagit County since 1970.



* An analysis and assessment of flora and fauna populations changes between 1970 and 2006
with the coastal zone of Whatcom County and Skagit County.

* A list of all refinery dock Section10/404 permits granted by the Corps of Engineers in
Whatcom and Skagit County since 1970.

In addition, the DEIS should contain an explanation of the refusal of the Corps of Engineers to
prepare a DEIS prior to the construction of the BP Cherry Point Pier expansion project.

Please send me a copy of the DEIS when it becomes available.

Sineerely,

.. Ortman
President

[\



Ocean Advocates
3004 NW 93™ st.
Seattle, WA 98117
206.783.6676

Scoping Comments for BP Cherry Point Deck Expansion EIS
September 13, 2006

The need for a thorough environmental impact statement to be completed at this time is
underscored by the fact this refinery was completed prior to the passage of NEPA and
therefore never had an EIS. The recent listing of the killer whale, marbled murrelet,
chinook salmon and bull trout under the ESA and the continued depressed state of the
Cherry Point herring run underscores the need for precautionary measures to be taken to
aid in their recovery. Finally, the rapid growth in vessel traffic to ports in Washington
and British Columbia, including a major bulk port to be built within a mile of the BP
refinery underscores the need for a thorough vessel traffic risk assessment and cumulative
impact analysis.

While the Ocean Advocates’ court challenge focused on the need for a thorough review
and mitigation of oil spill risk as well as compliance with the Magnuson Amendment to
the MMPA, the EIS needs to include a far broader analysis to include air and water
quality, noise, lighting, temperature, invasive species, long shore transport, and eelgrass
shading. Particular attention needs to be paid to the impacts to listed species and to
Cherry Point herring as prey for those species as well as to migratory birds who have
traditionally timed their stopover at Cherry Point corresponding with the herring spawn.

I) Magnuson

The 9th Circuit’s March 4% 2005 Amended Decision asks, “Did the modifications
authorized by the permit increase the potential berthing capacity of the terminal for
tankers carrying crude 0il?” Tt then goes on to state, “If the answer to this question is
‘yes’, then the permit violates the Magnuson Amendment (p. 2536).”

In his May 29, 1992 cover memo submitting the final Environmental Report for the
Cherry Point Dock Completion Project to the Corps, Senior Project Manager for ENSR
Engineering, Jim Thorton, states, “The existing dock currently operates at 74%
utilization. When the time required for scheduled and unscheduled maintenance and
inspections is taken into account, the dock is essentially operating at full capacity. At the
current high utilization rate, it has become increasingly necessary for incoming crude
tankers to anchor offshore in anchorage zones waiting for available berthing space. To
alleviate this bottleneck, ARCO is proposing to complete the dock as it was originally
permitted by the Corps of Engineers in June 1970.”

In 1992 ARCO was refining 174,500 barrels per calendar day, up from 96,000 barrels per
day in 1977, but far less than their current capacity of in excess of 235,000 barrels per day.
According to the 31 March 2000 BE produced for ARCO by Berger/ABAM the number of



vessels calling on ARCO terminal increased from 102 in 1977 to 234 in 1992 when the
permit was applied for. It was estimated that 330 vessels would call on the dock in 2002.
Clearly if there was a bottleneck in 1992 when 234 tanker ships were calling at the dock
when the refinery was producing 174,500 barrels per day, that situation could have only
gotten worse as the refinery increased throughput by 61,000 barrels per day and tank
vessel traffic was expected to increase by approximately 100 vessels a year.

While it would be instructive to update these numbers, including the amount of traffic at
the dock during the four months of the herring spawning season (March-June) which
averaged around 20 between 1994 and 1999, it appears irrefutable that the new dock
increased the potential berthing capacity of the terminal for tankers carrying crude oil by
freeing up the dock which was encumbered by refined product vessels. Therefore, the
Corps will need to establish a mechanism by which they can condition this permit and
monitor BP’s compliance with the condition in a manner far better than was to used to
confirm their practice of pre-booming tankers at the new dock.

It is also important to recognize that BP’s NPDES permit is due to be renewed in
November. The release of the draft permit has been delayed by Ecology who is in
negotiations with BP over how high a level of discharge the second tier of their permit
will allow. It is imperative that the Corps incorporate the findings of the new permit in
this analysis. The reason this is important is because their discharge permit is tied to their
throughput. Purvin and Gertz Inc. May 27, 2005 report for BP entitled, “US West Coast
Refined Product Supply-Demand Overview” anticipates a 30,000 barrel per day increase
at BP by 2008 and a 225,000 barrel per day increase on the west coast within a decade.
BP has been exploring the possibility of meeting some of this increased demand with oil
from Alberta’s tar sands that may enable them to increase refinery output without a
proportional increase in crude tanker traffic. While this may help them avoid further
infraction of the Magnuson Amendment, it will certainly increase the amount of refined
product movements and associated risk of oil spills and disturbance to herring that will
need to be modeled in either case.

The 2004 Marine Cargo Forecast Technical Report prepared for the WPPA and
Washington DOT attempts to forecast marine trade through Washington through 2025. It
predicts the amount of waterborne cargo moving through Washington ports to increase by
2/3 over the next two decades and the amount of containers moving through the Puget
Sound is likely to triple. The report notes that from 1992 to 2002 inbound receipts of
crude oil remained flat, but domestic receipts declined an average of 0.6% while foreign
imports grew at an average rate of 11.6%. Foreign imports are expected to exceed
domestic by 2025 statewide, but declarations made by BP already suggest that Alaskan
oil currently accounts for only half of the crude refined at Cherry Point. The report
alludes to the fact that the oil industry will try to bring foreign oil into Washington on
bigger, “more efficiently sized,” foreign tankers. The Marine Cargo forecast mistakenly
predicts refining capacity to slow in contrast BP’s consultant report forecasting a 30,000
barrel per day increase at the Cherry Point refinery, an 8,000 barrel per day increase a
Conoco Philips and a 25,000 barrel per day increase at the Anacortes refineries.



According to Ecology in 2005 209 tankers made 716 entering transits through
Washington waters. In addition, there were 3,913 barge transits in Puget Sound and
1,542 on the Columbia River. In total tank vessels comprised 49% of the traffic.

It is imperative that the EIS also evaluate the cumulative impacts of the Corps’ permitting
activities in relation to the Magnuson Amendment. It is our belief that the Corps has
failed to enforce the Magnuson Amendment on numerous occasions resulting in
Washington State waters being exposed to the risk of an oil spill far greater than that
posed by our own energy needs as was envisioned by the late Senator. The attached list
includes permits issued to oil facilities east of Port Angeles between 1977 and 1983. The
EIS should include a description of each of these permits and all permits involving
dredging at oil terminals to determine the extent to which the Corps has upheld
Magnuson. It is known for example that BP dredged the Ferndale refinery when they
purchased it from Mobil and US Oil dredged their terminal in Tacoma. Both of these
actions clearly enabled deeper draft vessels to come to the terminal thereby increasing the

volume of crude oil capable of being handled.

Several specific examples and a list of permits needing description follow. The Corps
has likely issued additional permits since this time that should be included in the EIS.

OYB-1-004111
OYB-1-009091
OYB-1-009275
OYB-1-014082
0YB-4-014469
OYB-4-013252
OYB-1-009997
0YB-2-013470
OYB-4-014393
OYB-2-007624
0OYB-2-009133
OYB-2-010621
0YB-2-013076
0YB-2-004692
0OYB-2-004693
OYB-1-004580
0YB-2-006079
OYB-1-007740
OYB-1-013522
OYB-1-008414
0YB-4-013604
0YB-4-014359
0YB-4-014359
0OYB-2-006532
OYB-2-008437
OYB-1-009975
OYB-1-014107
0YB-2-013226

ARCO

ARCO

ARCO

ARCO

ARCO

BP

BP

BP

BP

CHEVRON
CHEVRON
CHEVRON
CHEVRON
NORTHERN TIER
NORTHERN TIER
SHELL

SHELL

SHELL

SHELL

TEXACO
TEXACO
TEXACO
TRANSMOUNTAIN
TRANSMOUNTAIN
UNION OIL OF CA
UNION OIL OF CA
UNION OIL OF CA
US OIL

12.1.77
9.28.83
5.10.84
10.31.90

9.4.85
10.26.90

2.1.84
10.22.86
10.5.90
3.2.82
3.2.82
4.21.78
1.21.80
1.28.82
5.14.90
1.5.83
7.18.90

4.20.81
4.20.81
12.10.82
4.10.85
1.28.91
2.26.91



Permit 3915 Mobil Qil Corp. Individual issued 27 May 1977 pier/pile Cherry Point. The
work included the installation of breasting dolphins, mooring dolphins including capstans
and quick release hooks, marine loading arms and platform, control house, current
direction and velocity meter, berthing monitoring equipment, new walkways between
dolphins, and various fire equipment. The size of the pier was not altered from that
originally constructed with a Department of the Army permit issued on 18 May 1953.
Mobil stated the need for the work was because the cut-off of Canadian crude oil via
pipeline made it necessary for the refinery to receive its crude supply solely by tanker.
While they also stated that there will be no increase in the number and/or size of the
vessels unloading and loading oil at the facility, how has the Corps. monitored this
assertion? Furthermore, the addition of marine loading arms clearly, “will or may result
in any increase in the volume of crude oil capable of being handled at any such facility.”

Permit 4580 Shell Oil Co Individual 21 Apr 1978 pier/pile Fidalgo Bay. The
modifications included the replacement and strengthening of several mooring and
breasting dolphins, installing a marine unloading arm system, additional navigation and
fire protection equipment, and a new gangway. The work involved only a minor change
in the wharf area from that originally constructed with a Department of the Army permit
issued on 16 August 1954. There is a letter from USFWS saying "the permit applicant
has assured us that this proposal will in no way increase the capability of their facility to
off-load petroleum products, and consequently would not be in conflict with the
Magnuson Amendment."

Of particular interest, a special condition was added to the permit that states "the
permittee agrees that any increased volume of crude oil handled at this facility (as

measured against the volume the facility was capable of handling on 20 October 1977),

which could not have been handled without the modifications to the facility authorized by
this permit, will be refined solely for consumption in the State of Washington."

Again, it is hard to understand how the Corps could have concluded that installing a
marine unloading arm system on a dock that previously received its oil by pipeline from
Canada could not have resulted in, “any increase in the volume of crude oil capable of
being handled at any such facility.” Furthermore, it would be instructive to learn how the
Corps has enforced the special condition put on the permit so that it could be in
compliance with Magnuson. This would provide an indication of the ability of the Corps
to appropriately condition a permit for this purpose.

Permit 8414 Texaco, Inc. Individual 5 Jan 1983 pier/pile Fidalgo Bay. The permit was
for the maintenance and renovation of the existing facility originally constructed in 1958.
The work included replacing dolphins, constructing 2 loading platforms and articulated
arms, constructing 2 gangway towers, and installing building and fire protection systems.
Their application states "present loading and unloading rates will not be increased by the
new marine loading arms and piping." How the Corps evaluated this questionable
assertion needs to be described.




IT ) Oil Spill Risk Assessment:

BP, whose credibility has come under increasing scrutiny since the disclosure of their
lack of pipeline maintenance on the North Slope has been uncovered, convinced the
Corps that the new dock would reduce the risk and impact of oil spills by reducing the
amount of docking maneuvers and increasing protection by pre-booming all transfers.
Unfortunately, the Corps did not analyze whether the reduction of docking maneuvers
will be offset by an increase in the number of tank vessels the dock is able to
accommodate when considered in combination with the planned expansion of the
refinery. Furthermore, the Corps failed to monitor their pre-booming activities. In fact
BP removed the mooring devices that enabled them to pre-boom and it is unclear as to
whether BP ever pre-boomed at all. In our settlement BP only agreed to pre-boom
around the transfer area, not the whole vessel and then chose not to include diesel or jet
fuel as products needing to be pre-boomed. This is wholly unacceptable and in need of
further investigation for the original application called for pre-booming all transfers at
both terminals. While low flash point products could be exempted, BP has taken a much
less protective posture. Finally, within a year after constructing this new “safe” dock
arrangement the Overseas Washington pulled away from the crude dock breaking some
loading arms (see DOE Pub #03-08-001) and it is our recollection that there was some
special handling needed for the vessel at the new dock as well, but it was not written up
by DOE. This incident needs to be included in the EIS.

Now that the Corps is required to conduct a thorough oil spill risk assessment it is
imperative that it be appropriately scoped. To begin with an accurate account of all
incidents and oil spills at the terminal needs to be compiled. For example, there was a
21,000-gallon spill reported at the ARCO refinery on 6.4.72 when herring larvae would
have been present in large numbers. However, this incident is rarely included in
summaries. In addition 22,400 gallons of “oily water” were discharged at ARCO on
8.29.01. A complete list describing all the incidents that occurred at Cherry Point and the
cumulative impacts associated with spills at the Ferndale refinery need to be included in
the EIS.

The Vessel Traffic Appendix to the Ocean Advocates et al/BP/Corps settlement states:

“The study will include identification and evaluation of potential vessel traffic
management protocols that would reduce the risk of an accident and that can be instituted
consistent with existing law. At a minimum, the vessel traffic management protocols
studied will include: (1) use of Rosario Strait and Guemes Channel instead of the
Huckleberry-Saddlebag traverse; (2) stationing a year-round prevention and response tug
(of the kind currently stationed in Prince William Sound) in Neah Bay, Washington; (3) a
single tug escort requirement for the Western reaches of Juan de Fuca Strait with hand-
off between prevention and response tugs stationed in Neah Bay and Port Angeles; and
(4) any additional vessel traffic management protocols or other mitigation measures
selected for analysis during the scoping stage of the EIS.



Given the limited space allotted to describing these scenarios in the settlement we will
elaborate here:

1) Comparing the use of Rosario Strait and Guemes Channel to the Huckelberry-
Saddlebag traverse needs to consider not just the width of the channels, traffic and
current velocity, but also bottom composition and proximity to particularly oil sensitive
habitats such as the extensive eelgrass beds associated with Padilla Bay Estuarine
Research Reserve. Furthermore, the relative merits of teathering the tug to the tanker
through both passages needs to be considered as does the relative challenges associated
with transitting oil barges vs tankers. In light of the development of BP’s Preferred
Procedures for transit between Cherry Point and March Point as a result of our settlement
agreement, modelers should evaluate the relative merits of waiting at the dock for
favorable current velocities in Guemas Channel vs transitting through Saddlebags.

2) Stationing a year round PRT class tug in Neah Bay is not to be considered the status
quo for the current Neah Bay rescue tug is not year round or of the multi-mission
capabilities of the PRTs nor is it’s funding secured passed 2008. In the course of
evaluating this scenario the modelers should become familiarized with the 29 responses
the various tugs have been involved with since the seasonal service started in 1999 as
well as the incidents that have occurred in the vicinity between Port Angeles and the
Columbia River when the tug was not on duty. In addition to considering the benefits to
the various vessels that have been rendered assistance the overall impact on the coverage
of the Tug of Opportunity System needs to be considered in this analysis.

3) The idea of having two PRT class tugs, one stationed in Port Angeles, the other in
Neah Bay, was an attempt to assure that neither tug would be more than 30 miles from its
homeport at any time and that the distance between the tugs at the handoff mid Strait is
minimized. The human factors benefits as well as the relative impact on the Tug of
Opportunity System needs to be compared with having a single tug on station at Neah
Bay. Whether this service could be provided with just two tugs also needs to be
considered in light off the growth in tanker traffic projected for this region.

4) Additional measures. Beyond just describing the incidents, oil spills and mitigations
that have occurred or are proposed along the Cherry Point reach and Strait of Juan de
Fuca, the EIS needs to include the entire path taken by crude and refined product carriers
throughout Washington State, not just between Cape Flattery and the refinery as the
settlement suggested. The reason for this proposed expansion into Puget Sound and along
the Olympic Coast is particularly important for refined products. The Federal District
Court restricted the use of the new dock to the handling of refined products. However, the
9™ Circuit Court of Appeals asks whether the new dock could handle crude oil. It is our
understanding that the new dock has piping for crude that needs to be verified by the
Corps for it speaks to the physical possibility of being able to handle crude oil. In either
case the new permit needs to explicitly state that the new dock is for refined product
exclusively.



However, assuming the use of the dock is limited to refined products, it is imperative that the
Corps and the Coast Guard as a cooperating agency understand the ramifications of having a
dedicated refined product terminal on the vessel traffic in Washington. We believe that
Senator Magnuson’s interest in limiting Washington State’s exposure to an oil spill
proportional to our oil needs justifies this expanded view in the EIS. Specifically the oil spill
risk assessment should model the movements of crude and refined oil along the Olympic Coast
where the Olympic Coast National Marine Sanctuary has found 6 oil and chemical tankers and
109 tugs with oil and chemical barges passed within the ATBA. This represented 57% of the
ATBA violations in 1995. Furthermore, the establishment of the towboat lanes by the Coast
Guard near shore of the inbound traffic lanes puts this hazardous cargo unnecessarily close to
shore and heading into oncoming traffic. It also appears to set this traffic up to cut the corner
tightly at Cape Flattery resulting in the ATBA infractions. Similarly since some of the oil is
destined for Puget Sound that traffic should be modeled as well.

Another vessel traffic management practice authorized by the Coast Guard that needs
attention if we are going to safely accommodate the burgeoning growth of traffic through
our waters is the process by which pilots disembark from outbound vessels. The Coast
Guard has long recognized the Port Angeles rotary as one of the more challenging parts
of the waterway to manage. One of the sources of this challenge is associated with the
fact that outbound vessels, rather than staying in the outbound lanes on the north side of
the Strait of Juan de Fuca where they could drop the pilot off at the Victoria pilot station
and take a launch across the Strait, cross over the lanes to drop the pilot off at Port
Angeles. In the course of doing this maneuver the deep draft vessel is putting itself into
meeting situations with inbound traffic. The relative merits of beginning pilotage at Neah
Bay should also be considered as a way to mitigate the language challenges associated
with an increasing foreign flagged tanker fleet.

A mitigation measure negotiated with the Gateway PIT project adjacent to the BP
refinery that could benefit from modeling calls for berthing activity to be prohibited from
one hour after the beginning of flood tide to one hour after the beginning of the ebb tide
during the herring spawning period (April 10 through May 20). It would be valuable to
determine the effects this measure, designed to minimize disturbance on spawning
herring, would have on vessel traffic management.

The failure of the Coast Guard to implement the Salvage and Firefighting rule required
by OPA’90 as well as the State Department of Ecology’s failure to establish an
Emergency Response System for the Entrance to the Strait of Juan de Fuca as called for
by the legislature in 1991 needs to considered in light of our region’s ability to
accommodate the projected growth in vessel traffic. Finally, the Washington State
Department of Natural Resources failure to finalize rules, if not to drop entirely, their
plans to establish the Cherry Point Ecological Reserve needs to be evaluated.

The adequacy of BP’s oil spill response equipment to respond to oil spills during the
various wind speeds and seas states that occur during transfers needs to be evaluated. It
is our understanding that despite being located in an exposed environment the boom and
skimmers they have for deployment are meant for more sheltered waters. Furthermore,



their contingency plan filed with the Department of Ecology envisions the use of
dispersants despite the proximity to shore that a likely spill might occur. The overall
efficacy of their oil spill response plan, from pre-booming to skimming, storage of
collected oil, and dispersant use needs to be thoroughly evaluated in light of the operating
environment. A final vessel traffic model should consider the impact on traffic if fuel
transfers were stopped when wind speeds and sea state eclipsed the ability of the response
equipment they have staged to respond.

Other Issues:

In addition to the risk of oil spills, the risk of the complete extirpation of Cherry Point
herring is of utmost concern. This spawning stock, once numbering greater than 15,000
tons when the Cherry Point refinery was built was equal to all the other spawning
populations of herring in Washington State combined. When the Corps granted the dock
expansion permit the stock was at an all time low of 808 tons. It now hovers around
2000 tons. This stock of herring has been shown to have unique genetic characteristics
not shared by herring stocks in Washington or British Columbia and spawn later in the
season than all other stocks in Washington. The herrings’ unique run timing have
historically been exploited by migratory seabirds such as surf scoters whose numbers
have collapsed coinciding with the decline in the herring. Similarly, endangered and
protected species such as marbled murrelets, Puget Sound Chinook salmon, Stellar’s sea
lions, Southern Resident killer whales, minke whales, Dall’s and harbor porpoise rely on
this once abundant, nutrient-rich species for their own survival.

Consequently, the EIS needs to consider the impacts of expanded berthing capacity on
the ability of the refinery to increase their throughput and related dock activities and
discharges, including but not limited to:

1. Management of invasive species in ballast water from expanded oil tanker and
barge traffic. Special consideration should be given to the expanded use of
ATB’s and their current ballast water management practices. Furthermore,
repeated efforts have been made to test biocides for treating ballast water at
Cherry Point, the potential impact on herring needs to be considered.

2. Impacts of noise, lights and other disturbance to Cherry Point herring stocks from
expanded oil tanker and barge traffic at Cherry Point during the spawning season.

3. Evaluation of proposed refinery expansion on air and water quality.

Fred Felleman, MS |
NW Director
Ocean Advocates



GUEST COLUMNIST

FRED FELLEMAN

On May 30, 5% years after suc-
cessfully challenging the Army Corps
of Engineers’ permit allowing con-
struction of a new oil tanker dock at
BP’s Cherry Point refinery, Gecean Ad-
vocates et al., BP and the Corps
signed a settlement that was ap-
proved by U.S. District Judge Robert
Lasnik.

No sooner was I breathing a long-
awaited sigh of relief before my
phone started o ring with calls from
concerned citizens and elected offi-
cials alike, inquiring how we could
have “settled,” implying we did not
uphold the late Sen. Warren Magnu-
son’s legacy of protecting Washington
waters from oil spills (“Ending of BP
lawsuit cheered,” P-1, May 19). They
could not have been more wrong;
here’s why.

In a 1977 Senate speech, Magnu-
son said: “The waters of Puget Sound,
and the attendant resources, are in-
deed a major national environmental
treasure. Puget Sound ought to be
strictly protected,; its rescurces cught
not to be threatened. Since tanker ac-
cidents are directly related to the
amoun: of tanker traffic, there should
not be an expansion of traffic over
what now presently exists.”

Congress listened to Magnuson,
amending the Marine Mammal Pro-
tection Act by prohibiting federal per-
mits that would expand refinery dock
capacities to handle crude oil beyond
that required for Washington state
needs. His amendment stopped a
proposed supertanker port at Cherry
Point and pipeline to Rocky Mountain
markets.

However, in the intervening
years, federal agencies failed to en-
force the law, resulting in state refin-

S e e

eries producing twice as much oil
produicts as we consume. This failure
has increased our risk and was suc-
cessfully challenged in 2005 when
the Corps and BP lost our lawsuit
challenging the refinery dock con-
struction near Bellingham without
preparing an environmental impact
statement or considering the amend-
ment’s implications.

This is particularly important
now that the National Marine Fisher-
ies Service has found that oil spills
pose a significant threat of extinction
to our endangered orcas and have
proposed the waters surrounding the
dock as critical habitat for their recov-

Big oil has previously asserted
their investinent in new tankers ad-
dresses the problem. However, oil is
arriving increasingly on foreign ves-
sels and far more is still done to pre-
vent and respond to oil spills in Prince
William Sound than in Washington
waters, where refinery expansicn
plans abound amidst increasing
freight traffic.

* Oursettiement does not affect the
court’s ruling, only what BP is obligat-
ed to do during the time it takes the
Corps to complete the EIS and issue a
Magnuson-compliant permit. Not
knowing what the court might grant
us after another costly hearing, we
waived our claim to temporarily re-
strict the number of tankers coming
to the dock in exchange for substan-
tial oil spill protections, including
placement of booms around tankers
before they transfer oil, the purchase
of additional skimmers, designated
anchorages for oil barges, avoidance
of the narrowest tanker passage with
additional safeguards required if they
use it, and a $1 million state of the art
vessel traffic study to be incorporated
into the Army Corps’ EIS and future
regulatory reviews.

As a result of this settlement, BP’s

o e g A e

is intact .

claims o Congress that envircnmen-
talists are causing them to cutbackon
their production when supplies are
tight should be muted, and meaning-
ful safeguards are put in place be-
yond state or federal requirements.

Our settlement assures that the
Corps’ EIS will thoroughly address oil
spill risks but it does not limit our
right to challenge its overall adequa-
cy or their interpretation of Magnu-
sow’s restrictions on the new dock.

Following the court’s direction,
the Corps may conclude some future
restrictions will be needed on the use
of the new dock. Any such suggestion
will likely renew BPs efforts to
amend Magnuson as they have tried
twice before. Rather than closed door
lobbying efforts, an open discussion
is required to address the measures
needed in response to the risk from
previous refinery dock expansions
before more are sought. Alternative-
Iy, BP is considering piping the most
greenhouse-gas-intensive oil derived
from Alberta tar sands to avoid Mag-
nuson’s potential dock restrictions,
making a mockery of their global
warming PR campaign.

We appreciate Congress’ contin-
ued defense of Magnuson so that the
tradeoffs as to where our oil comes
from, how it is transported and
whether Oregon needs to build its
own refinery can be discussed. By in-
stituting new safety measures and
raising these issues, our lawsuit up-
holds Magnuson’s historic oil spill
prevention legacy while leading the
way for new efforts.

Fred Felleman of Seattie
{felioman@comeast.net) is Northwest
divector of Gcean Advocates, which filed
the lawsit over BP's expansion of the
Cherry Point refinery deck, along with
RBeSources, North Cascades Auduben and
Bellingham commercia] fisherman Dan
Crawford.
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Ocloler 7, 1977

cla} ceoriificates fssued undesr this eubpere-
graph."o R .
ADRSCULTUNAL MAND MARVESE LABORERS
Bxg, 7. Bection 38 (20 USO. 218) s
amended by adding at the end ibaet_a the
following mow subsectiom: - .. )
«¢2) (3) The mivimum wege and overs -
time suemptlion provided by aubasction (@)
(6) of this section shall apply &0
9ts termne to hand hervest laborers describad
in this subsection but en ;;:plga:h oF group
of employers may 2iso apply ® Becre-
m,ml;aw-lvwwum-ppnutbmo!uoﬂm

* .92 to ibe employment of indivRiusls, who

are jess thon twelve yoors of sge, but not
Jeas then ten years of egs, us hand harvest -
jaborers In an agriculiural operation which
hes been, and i3 customarily and geperaily
recognized as being, pald on » piece basis in
the region in which such individusls would
be employed for & period not to exceed eight
woeks jn any ons calendar yesg, The Becre-
fary may Dot grant such & weaiver unless he
finds, bessd on cbjective dala submitied by
the appiicant, that— -
=g¢A) the crop io be harvesled is one with
2 phozd havrvesting sessom and
the appiication of section 13 would cause
severp sconomic dizrupticn in the imdusiry
of the ompi:y;’or or group of exployers eppliy=
ing for the var; - -
. ‘!(B) the employment of the individuals
to whom the walver would apply would pot
bo delolarious to their health or well-beings
*“¢Q) the level and type of pesticides hnd

- other chemicals used would not have an ad-

the individusls to whom the weaiver would -
appl - .
p‘?(xyﬁ;) individuals age twelve and sbove are
not aveliebie for such employment; and

“(E) the industry of such employer oF
of employers hes treditionally and
substantislly employed individusls wunder
twelve yesrs of sge without displacing sib-
stantiel job opportunities for individunis
over sizteen years of age. :

=¢2) Any walver granted by the Becretary
under paragraph (1) shall reguire that—

=({A) the individuals employed vmder such
walver be employed cutside of school hours
for the school district where they are Mving
while zo omployed; -~ - .

*(B) such individuals while 5o employed
commute dally from thelr permsnemt resi-
dence o the faym on which they are 0 em-
ployed; and - . . X

~{0) such individunlz be employed under

. puch walver (i) for mot more than thirteem

" hours”, .

T {b) Bection 14(b) is amended

" order

weeks beiween Jums 1 and October 16 of any .
calendar year, and (if) im accordamce with
such other terms and conditions as the 8ee- ~
retary shell prescribe for such individuals’
protection.”. - -

Bec. 8. {8) Section 14{b) (4) (B) (200 US.C.
214(b) (&) (B)) is aunended by sixiking “four”
each tume it appenre and substituting “six™.
by adding at -
ths end {hereof the following new paragraph: ~

«{8) The Becretary msay by regulstion or
provide for an -exemption from the
limitations imposed under subsection {b) (4)
(B) upon & showing by the employer that
such an exemplion would not have an ad-
verse offigot upon full-time employment.”.!
-moTEL, MOTKL, AND BESTAURANT SMPLOYEES

Bee. 9. (@) Effective Japuary 1, 1078, sec-
tion 38(b)(8) - (28 WBLC. 213(b){8)) iz .
amended by striking out “forty-six hours™-
and in Mew thereof “forty-four-

(v) Efective Janugry I, 1870, such sectiom
is repealed. - ’ -
DATA COLLECTION O DAINIMUM WAGE EARNIRS

8zo. 36. (a) Beotipm 11{=) (20 UBL. 311 -
{a)} is smsnded by adding-the followimg:
“The Beoreiary of Labor shall comdmct,-or
make prrabgements %o conduct, 2 ztudy to

-
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determine (1) tho nature and exient of‘pon-
compilianes with the provielons ef ibis Act,
and (M) the accial and sconomic cheracler-
isties ©of workers sffected by the minizoums
wage and modifications thereis, to includs,
but mot limited fo, mge, =ex, Faoe, Family
etatus, duration of cmployment with the
same smployer, ang, to the extent practicabls,
information conesrning the

such workers who are heads of bouseholds,

4 e T .

- Bee, 1. (a) Bection §(s) (29 U.B.0.208(e)) .
s amended by resumbering paragraphs {2),
(3). {2}, and (B) as (B). (&), (B). and (6),
regpociively, and fnserting afler paragrapi
§1) the followings .- R
..*¢2) i= comprised exclusively of ome o®
mors retail or service establishments, as de-
fined in section 18(a) (3), and whoge annual
gross volume of sales made oF business dons
s not lesa tham §2560,000 (exclusive of excise
taxes at the retail level which are separately
stated) and beginning July 3, 1978, whose an=
munl gross volums of ssies made or business
dono s not less than §376,000 (exclusive of
oxciss taxes at the zetall Jevel which are cepa-
rately stated) and beginming July 1, 1880,
whose annusl groas volume of seles moade oF
business done i3 mot less then §825,000 {ex-
clusive of excise tazes at the retall Ievel which

-are separately steted), except that amn-em- .

ployer who s reguired to-pay the miniupum

-wege on the day befors the dale of enactment -
verse effiect on the hesith or weli-being of-. of the Pair Labor Standerds Amendments of -

1877 2nd who would not be so required sub-
sequent %o enactment of the Fair Labor
Standerds Amendments of 1077 may not de-
crease the wages or incresse the maxlmumm
bhours required by this Act of any cmplioyee
who recelved-the minimum weage epplicable
during the time al which the employer was
required {o pey the minimum wages.” -~ -

{b) Paragreph (1) of eectiom 38(s) Is
amended by adding after the phrase “and
beginning February 1,-18969, is an enterprise™
the following: “other them = retail or service
establizshment described in pammpn {2}

. - EFFECTIVE DATE

Bec. 12. (a) The amendment made by sec-
tion 2 of this Act shall take effect on the frat
day of January 1878, except that on and afler
the date of enactment of this Act the Secre-
tary of Labor shall take such adminiztrative
action as may be necessary. .

() The smendments made by sections 4,
B, and & shall ¢ake eflect on January 2, 1878,

Mr. JAVITS. Mr. President, I move 10
reconsider thevm&z_ywi_xichmebﬂgm

Mr. CRANSTON.. move o lay ibat
motion on the table. - S el e

The motion to lay on the teble was.

Mr. President, I ask

Mr. WILLIAMS.
unanimous consent that the Secretary
of the Sensie be authorized to make
technical and clerical corrections in the
engrossment of the Senate amendments
to BHR. 3744. ~ e T .

The PRESIDING OFFICER - (Mr.
Mazsownaca). Without objection, it is so
ordered. ) -

- Mr. WILLIAMS. Mr. President, I move
ga lgg«l:ﬁmmtv postpone consideration of

. 1 . T - ’ R
The PRESIDING -OFFICER. Without
cbjection, the motion is agreed to. : .

Mr. JAVITS. Mrx. Presidént, I will just
iake 30 seconds to compliment Senator
Wirriams and t0 express my
tion of the fine work.on this matier.

Mr. RANDOLPH. May we have order, -

Mr. President? .

S 16685

“The PRESIDING OFFICER. The Ben-
gte will be iIn order and the Bemalor
will ceaze. The Benator will suspend far
2 moment. The Benate will be in order.

“The Benator from New ¥ork. =

Mz, JAVITS. To those on Senalor Wi~
23an8° staf and of my staff, John Rother
on Labor, ’ s - .
-. I am grateful hiso for the patienee of

‘have on this metler. - - .

things, °.~=. - "+ .
B4r. President, i is
the zeelines.x

ol‘-;mdmmmmermm,?heﬁwo%pnlm’

ovur colleagues who bore with us on some - -

]

" Cerfainly, the Benntor‘tionﬁ New York -

snd I have had,. again, & happy rele-
‘tionship. His staff has been helpful. My
staff people, Bteve Paradise and Darryl
Anderson, have been invalusble, ~
The Senator from West Virginia (Mr.
RawporLrE) has been o trooper in a1 re-
spects, in all regards, on this bill.
Finally, the majority leadér is to be
thanked by allofus,- ~°. ">
Mr. JAVITS. May I say that for- bolth
the majority and minority leaders who
- held up their hands when we meeded it
- I thank the members of the minority.
Mr. BAKER. :Mr. -President,” only 15

congratulations end appreciation to.both
Benalor Javizs, the manager on this side,

and Benator . Wiiiiams, the manager on .

the mejority side, for  job well done.
- Mr. ROBERT C. BYRD. Mr. President,
I believe the SBenate—indeed, the work-
ing people of this country—owes a large
measure of appreciation to the dedicated
managers of B. 1871, the mintmum weage
legisiation, Benator Wiiriams for the
majority, and Benator Javrrs, the minor-
ity mansger. They have exhibited the
depth of their commitment to the work-
“ing people of the Natiop through thelr
knowledge of complex fssues in guiding
this measure to_its passage. I must also
fake 2 moment in praising the outstand-
ing work in this field of my distinguished
senior colleague from-West Virginia, Sen-
afor Ranporre, who greatly assisted the
mansgers of this bill. - . ;

‘K wish to express ‘my appreciation also

{0 Steve Paradise, Darryl Anderson, Jobm -

seconds 1o say that I wish fo extend my -

Rother, and Don Zimmermsan of.the pro- *

fessional staff of the Human Resources
-Commiitee for thelr distinguished work
on the bfil. - =i~ Sm hee A

THE MARINE MAWAL PROTEGTION

- AUTHORIZATION ACT
* . Mr. PACEWOOD. For the record, I
would like fo discuss wiily- my -distin-

guished colicague from the "State of -

Washington the amendment he offered
to B. 1522, the Marine Mammal Protec-.
SHon Authorization Act, which concerns &
limitation on the expansion of erude oil
_ terminels in Puget Sound and northern
Washington Stete waiers. My under-
standing is that the amendment was 1ot
dntended to reduce the ability of the
State of Oregon to receive. petroleum
products from Washingion State refin-
‘eries, either-now or inm the future, as
Oregon’s petrolenm demsnds incresse.
- Mr. MAGNUSON. Exactly, and let me
clarify the intent of that amendment for
‘the Senator from Oregon. As you know,

|
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be inienl of the amendm ent s o res
triet incresscd lanker trafic fn- the
suget Bound ares. When the smendment &
vas drafiled, § look care tobe suwre that 8 4
1d not unduly affect the Btate of Oregon.
B fact, the amendment only applies to
onstruction of alleration of dock facil-
ties n the Pugel Sound regiom, not ta
efineries as such. We both know that
Yregom secelves most of iis supplies of
efined petrolevm from Washington re-
ineries, This oil i8 transportalion pri-.
aarily wis the Olympie pipeline through
oriland. As Oregons needs increase,
here are several ways thet Oregon wounld
eceive sdditional supplies from Wash-
ampendment.

30 25 o make the bl sead: _
g;ezfﬂﬁeld by the Scnste and House Of
i m"‘mm of the TUnifed Biatez of
‘Act ma fn Congress sasembled, Thot U8
¥ be eited as the ~Department of De-

Jenes By,
Szaticn Mvzﬂ;mmﬁ.ﬂ Appropriatica Ame

tiom Awthare

ization
Sz ”A&“ﬁm* therp mre haroby suthore

‘g:’::s &:};ﬂm for procurement ef alrczaff
e, and oilher wespons, as authog-
ized BY law, in pméunis ss follows:

agion, despile this e, | Alr i s -
g much of the ofl refined In the °_“yor Afrmrase: o o s

of Washington i shipped out of . : faz Force, §33,000,000,
tate for sale. In fact, mope of the refin- Missiles

ries are actually the top marketer In the g 20! for
itate. Therefore, refined product, that is
ow exported from my Stale at the cuy-.
ent level of crude off imporis af Wash-
1gton refirieries could be diverted to the
iregon market via the Olymipie Pipeline,
' DECEesSERYY.

the Alr Forca, 804,000,
TITLE 11— RERRARCH, DEVELOPMENT,
AND EVALUATION

% 5"‘&?“‘:’. In addition to tho funds suthor-
ppproprinted: vmder the “Depest-

- - -tiom AsR, prm>

nd & mew ofl port af Kitima 0 be there are hereby authoriaed
B o R la e conmectes by 3678 for oy rinted during the Sscal yar
7ashinglon Blale to handle expanded pe- Doited Siates mm MM Forces of the
nery capecity or expanded needs im test, And evaluatisn, ps nvthorized by Jaw,.

ITegon. __m'x”‘““ﬂmiunms - .
finally, if Oregonm wanted to re- g go JAr Fosce, §265,470,000. ° < .

elvagmweﬂe supplies, it could dlso be @ Dafense ngencies, $14,000,600.

ccomplished by increesing tanker ship~- _ BT BTENNIS. Mr. President, this bl

ients s long 2s DO alteration of dock Wil b8 presen: ~
scilities in Puget Sound fs nvolved. tor fram. me B Y . ade
Mr. PACKEWOOD. Thank you for that INI¥RE} who has ssked me to assist him
tplanetion. Iammghm that If neces- mg}nmunu the thme.  °

wry you would sssist my State In every . President, ¥ i

ay. should problems arise as 2 resuit I Would like htm:?ayﬁifbgfgﬁng
{ this amendment., on the way the bill Jooks from here.
34r. MAGKRUSON. I do not foresee any

This is the tzati
xious problems arising but will do Yegarding Nvi;ipgép ig’r:;% angn n;bzl:'g

hatever I can to help my distinguished 51¢5 that come mte the picture becsuse -
;Jﬂ the B-1 matter and the action of -

slegue from Oregon and his State, -

Mr. PACEWOOD. I thank the Sena- t Carier in canceling it out.

»r for his remarks and pledge of sup-| T0€ B-3 §izeif §5 mot in the bill. There
ort. . - [ 15 mo dixcet vote on any money here con-

mhe PRESIDING OFFICER. Under
1¢ previous order, the Senate will now
roceed to the consideration of 8. 1863, "1t out:
hich the clerk will state by title. -

The legislative clerk-reed as follows:
A bill (B. 3863) o auihovizs appropris-
ons during the nmfmm 1878 for te
wement of aizerait onisslies, ang ale wil}

erch, dovelopment, ._:;t. and eveluetion ;’:; Sewex:)? wm ad .dre' ssed-th -Chalr,
1o Armed Foroes, and for other purposes.  Mr. STENNIS. The Sen ator from Tows,
The Eenale proceeded to consider the 25K®d e to yleld to him for = unsni-
il which hed been reported from the MOUS~<Tonsemt .

ommittee- on “Armed Services with M- CULVER. I
mendments as follows: : yiel .

on pegs 1,"beginning with lne S, Inmerg seg%rmk‘mamt,ﬁ ask unanimous con-
e followings - !

g, e cont a0 e S i ey and M Acplend
artment of Defonse Supplemental Appr= - fioor concideration of this bl

riation Auvihorization Act, 1978™. ~

Gagagn3; % the besianing o e 1. in-  cblectiom, i ko 2y o
On page 8. Mme 22, strike_“9333,800.000~ . STENNIS. Mr. Presid

od snm'?e. =~§263,4T0.000™; - unanibweus. consent for Mr. Bxfl;li%s}. ;ﬁ*;
On pase 3, line 35, strike “915,000000° ang  Fieded. mna Mr. Cohen. - - -
wsert ~816,000,0007; " - - The PRESIDING OFFICER. Without
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ENSR Consulting
and Engineering

14715 N. E. 95th St.
Suite 200
May 29, 1992 Redmond, WA 98052
(206) 881-7700
(206) 883-4473 (FAX)

Mr. Dick Berg

Regulatory Functions, Corps of Engineers
P. O. Box C-3755

Seattle, WA 98124

Re: Corps of Engineers PN# 92-1-00435

Dear Mr. Berg:

Enclosed is the final Environmental Report for the ARCO Products Company, Cherry Point
Refinery, Dock Completion Project. This proposed project is in response to increased need for
marine terminal space for outgoing petroleum products and future vapor recovery systems. The
existing dock currently operates at 74 percent utilization. When the time required for scheduled
and unscheduled maintenance and inspections is taken into account, the dock is essentially
operating at full capacity. At the current high utilization rate, it has become increasingly necessary
for incoming crude tankers to anchor offshore in anchorage zones waiting for available berthing

space.

To alleviate this bottleneck, ARCO is proposing to complete the dock as it was originally permitted
by the Corps of Engineers in June 1970. The original design was an 1800 foot pier with two docks
connected to the pier by trestles. However, in 1970/71 only one dock and trestle was built.

ARCO has applied to the Corps of Engineers for a Section 10 permit (OYB 92-1-0435) to complete
the originally proposed dock and trestle. The dock will be constructed in 70-90 feet of water so
there is no dredging or filling associated with the construction. Public Notice (OYB92-1-00435)
for this Section 10 permit should be reaching your desk soon. If you have any questions
regarding the project, please call me at (206) 881-7700.

Sincerely,
Ty N s -+
W ) QALY U G

\ \_J(j’im Thornton
Senior Project Manager

JT/jb  wrancoe2)

Distribution: Joanne Stellini, U.S. Fish and Wildlife
Russ McMillian, Department of Ecology
John Malek, U.S. EPA
Val Elliott, National Marine Fisheries Service
Dave Jamison, Department of Natural Resources
Brian Williams, Department of Fisheries

cc: Dennis Bays, ARCO
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Operation

Upon completion of the pier in 2001, it will be used to transship petroleum products, as described
previously. Table 1 provides information on the total number of vessels that visited the ARCO
Marine Terminal in each year since 1973 and gives a projected total for the year 2002 (Payne 2000).
It should be noted that traffic levels are temporarily at projected 2002 levels because of the recent
Olympic Pipeline shutdown. Further, under normal operating conditions, the increase in vessel
traffic (to 330 vessels per year) is expected to occur regardless of the Marine Terminal addition. In
addition, Table 2 provides the number of vessels (ships and barges) that have visited the terminal in
the herring spawning season (March, April, May, and June) for each year since 1994 and projects the
numbers of vessels for 2002 (Payne 2000). These ships will be accompanied by tugs to assist in
mooring and to escort the vessels where required by the State of Washington.

Table 1. ARCO Cherry Point Vessel Traffic

Year Number of Vessels

1973 170

1974 137

1975 119

1976 109

1977 102

1978 114

1979 121

1980 116

1981 130 .

1982 165

1983 180

1984 233

1985 221

1986 252

1987 248

1988 239

1989 243

1990 220

1991 218

1992 234

1993 .- 222

1994 237

1995 220

1996 274

1997 271

1998 249

1999 291

2002 330 estimated
ARCO Products Company Cherry Point Refinery BERGER/ABAM, A00056

Marine Terminal Pier Addition BE 16 31 March 2000
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OVERVIEW
On Friday, December 14, 2001, the TV
OVERSEAS WASHINGTON was
discharging cargo at the south wing of the
dock at a facility at Cherry Point,
Washington. At about 0718, a
combination of wind and wave action
parted the two after-spring lines and the
OVERSEAS WASHINGTON moved aft,
damaging three loading arms. Because
the vessel crew and the terminal operator
recognized the deterioration of the
weather, the loading arms had been
drained and no significant amount of oil
was spilled.

All times are approximate Pacific
Standard time.

PROBABLE CAUSE
The immediate cause of the breakaway
incident was the failure of the after-spring
mooring fines. Factors that likely
contributed to the incident include:

 The wind and sea-state experienced at
the dock caused the vessel to roll and
surge putting additional stress on the
mooring lines.

* Inadequate preparation aboard the ship for heavy weather conditions at the berth.

*  Lack of adequate policies and procedures aboard the ship regarding monitoring weather
conditions while at berth and actions to take in preparation for heavy weather.

*  Loading arm disconnect procedures that did not account for the combined effect of winds and
seas.

View of dock showing Strait of Georgia.

The OVERSEAS WASHINGTON was a 90,515 deadweight ton, steam-powered tank ship built in
1978. The tanker was registered under the United States flag. Length overall was 272 meters.

OLYMPIA: P.O. Box 47600 Olympia, WA 98504-7600 (360) 407-7455 FAX (360) 407-7288
SEATTLE: 1011 SW Klickitat Way, Suite 211 Seattle, WA 98134 (206) 389-2431 FAX (206) 587-5196
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Skagit River System Cooperative

11426 Moorage Way * P.O. Box 368 LaConner, WA 98257-0368
Phone: 360-466-7228 + Fax: 360-466-4047 + www.skagitcoop.org

September 14, 2006

Randal Perry
U.S. Army Corps of Engineers
Regulatory Branch, Seattle District

Electronic Comment Submission

Reference: Intent to Prepare an Environmental Impact Statement (EIS) to evaluate the impacts
associated with a previously authorized pier extension in Strait of Georgia at Cherry Point, near
Ferndale, Whatcom County, Washington.

Dear Mr. Perry:

Skagit River System Cooperative (SRSC) makes the following comments on behalf of the
Swinomish Indian Tribal Community.

SRSC is responding to public notice of intent to prepare an Environmental Impact Statement
(EIS) to evaluate the impacts associated with a previously authorized pier extension in Strait of
Georgia at Cherry Point, near Ferndale, Whatcom County, Washington dated August 15, 2006
with comments due September 13, 2006. SRSC makes these comments to assist the U.S. Army
Corps of Engineers (ACOE) in the development of an Environmental Assessments (EA) or
Environmental Impact Statements (EIS) for the project. We may have additional comments when
the EA or EIS is issued. As this is anticipated to be a long process SRSC may wish to be
involved throughout the process including review and comment on study plans and preliminary
reports as they are developed. Additionally the Swinomish Indian Tribal Community may wish
to have a government to government consultation with the ACOE on this project.

The SRSC is concerned with increased vessel traffic associated with continued operation of the
pier extension at Cherry Point. We are aware that the ACOE plans to analyze increased risk of
oil spills due to increased vessel traffic. This analysis should include both vessel grounding with
catastrophic oil spill and smaller spills associated with off-loading crude oil and fueling vessels.
There should also be an analysis of effects of increased vessel traffic on wave patterns and drifts
cells in the nearshore area. Impacts to forage fish spawning and incubation should be included in
that analysis. Additionally increased vessel traffic is likely to conflict with tribal fisheries. An
analysis of the impact on tribal fishermen and shellfishers ability to access traditional fishing
grounds should be included in the EIS.

Fisheries and Environmental Services Management for the Sauk-Suiattle and Swinomish Indian Tribes



SRSC appreciates the cooperative relationship we have with the ACOE and would be happy to
meet with you to discuss our concerns related to this project. We appreciate the opportunity to
provide comments on this public notice.

If you have any questions feel free to email or call me at swalsh@skagitcoop.org or (360) 466-
1512.

Sincerely,

Stan Walsh
Fisheries Biologist
Skagit River System Cooperative

Fisheries and Environmental Services Management for the Sauk-Suiattle and Swinomish Indian Tribes


mailto:swalsh@skagitcoop.org

HellerEhrmanues

Matthew Cohen

September 14, 2006 matthew.cohen@hellerechrman.com
Direct +1.206.389.6024

Direct Fax +1.206.515.8966

Ms. Olivia Romano

U.S. Army Corps of Engineers
Seattle Regulatory Branch
P.O. Box 3755

Seattle, WA 98124-3755

Re:  Cherry Point Dock EIS
Dear Ms. Romano:

I am writing on behalf of the BP Cherry Point Refinery, to comment on the scope of the
NEPA EIS that the Corps will prepare in response to the U.S. District Court remand order in
Ocean Advocates v. U.S. Corps of Engineers. The Corps and BP share a commitment that the
EIS must objectively analyze the environmental impacts of the “reasonably foreseeable increases
1n vessel traffic” resulting from the addition of the North Wing to the Cherry Point dock. In one
key respect, however, this EIS differs from most that the Corps develops. BP currently holds a
Section 10 permit for the North Wing. The Court of Appeals in Ocean Advocates did not vacate
the permit, nor did it direct the Corps to do so. Instead, the Ninth Circuit ordered the district
court to remand to the Corps to perform two tasks: “(1) prepare a full EIS considering the impact
of reasonably foreseeable increases in vessel traffic, and (2) reevaluate the dock extension’s
potential violation of the Magnuson Amendment.”"

In discussing the remedy for the Corps’ failure to evaluate the impacts of increased vessel
traffic, the Ninth Circuit suggested that “the Corps may impose conditions on the operation of
permitted terminals at any time ‘to satisfy legal requirements or otherwise to satisfy the public
interest.” 33 C.F.R. § 325.4(a); see also id. § 325.6(b).”* At the end of the opinion the Court of
Appeals declared: “The district court should direct the Corps to revoke the permit or place
conditions on the operation of the dock extension if necessary to ensure compliance with the law.
33 C.F.R. § 325.4(a); see also id. § 325.6(b).””

1402 F.3d at 875.
2402 F.3d at 871.
3402 F.3d at 875 (emphasis added).

Heller Ehrman LLP 701 Fifth Avenue, Suite 6100 Seattle, WA 98104-7098 www.hellereshrman.com

Anchorage Beijing Hong Kong Los Angeles Madison, Wi New York San Diego San Francisco Seattle
Silicon Valley Singapore Washington, D.C.



Ms. Olivia Romano
September 14, 2006
Page 2

A. Project Purpose

The Corps now faces the challenge of implementing the Ninth Circuit mandate within the
existing matrix of NEPA procedures. A typical EIS in support of an application for a Corps
permit begins with a “Purpose and Need” section, in which the Corps specifies the applicant’s
purpose in applying for the permit.* In this case, the “proposed action” is NOT the issuance of a
Section 10 permit to authorize construction of the North Wing. BP already holds a Section 10
permit. The purpose of the EIS, directed by the Ninth Circuit, is to determine whether conditions
must be added, or the permit must be revoked, to satisfy the “public interest” standard. BP
proposes to preserve the existing permit without additional restrictions. Alternatives analyzed in
the EIS should consist of operating restrictions and mitigation measures, including “reasonable
alternatives not within the jurisdiction of the lead agency.” The Settlement Agreement between
BP, Ocean Advocates and the Corps identifies three specific mitigation measures that should be
evaluated in the oil spill risk section of the EIS: (1) use of Rosario Strait rather than the
Huckleberry-Saddlebag traverse; (2) stationing a year-round rescue tug at Neah Bay; and (3)
imposing a tug escort requirement for the western reaches of the Strait of Juan de Fuca.®

BP asks the Corps to avoid confusing the “purpose” of the EIS with BP’s purpose in
constructing the North Wing. BP does not seek a permit to build or modify the North Wing, nor
does BP seek to amend the existing Section 10 permit. The purpose of the EIS is to evaluate
whether the permit must be reopened or revoked to satisfy the “public interest” standard in 33
CFR 320.4." The “proposed action” should be defined as operation of the existing dock pursuant
to the conditions in the existing Section 10 permit. Alternatives studied should include the three
summarized in the preceding paragraph, and any other options identified through the scoping
process.

B. NEPA and the Magnuson Amendment

The Nimnth Circuit remanded the Cherry Point Section 10 permit on two independent
grounds: that the Corps should have prepared an EIS and that the Corps misconstrued the
Magnuson Amendment. Both inquiries could result in amendments to, or even revocation of, the
permit. For administrative efficiency reasons, the Corps may decide to issue a single decision,
following completion of the EIS, that resolves the NEPA and Magnuson challenges to the permit.
It is important to recognize, however, that there is little overlap between the factual issues

440 CFR 1502.13.
540 CFR 1502.14.
% Settlement Agreement §ILL

7 The Ninth Circuit repeatedly cited § 325.4(a) as the source of the Corps’ authority to
condition a Section 10 permit to protect the environment. That subsection authorizes District
engineers to add conditions to permits to satisfy “the public interest requirement.” Subsection
320.4 defines the criteria the Corps considers in conducting a public interest review.



Ms. Olivia Romano
September 14, 2006
Page 3

relevant to a Magnuson determination and the vessel traffic impacts that the Corps will study in
the EIS.

The Magnuson Amendment is a flat prohibition on issuance by any federal agency of a
permit to construct a dock or marine terminal east of Port Angeles “which will or may result in
any increase in the volume of crude oil capable of being handled at any such facility (measured as
of October 18, 1977), other than oil to be refined for consumption in the State of Washington.”®

The first task the Corps must perform in applying Magnuson to the North Wing project is
to determine whether the North Wing increased “the volume of crude oil capable of being
handled” at the Cherry Point Dock on October 18, 1977. If the answer to that question is “yes”
the Corps would need to determine whether any increase in crude transfer capability was needed
to handle oil to be refined for consumption in Washington.

BP believes that the Corps will not need to reach the second question. BP will show that
the North Wing had zero impact on the crude transfer capability of the Cherry Point Dock.” BP
will provide any data the Corps requires to document that fact. The Corps will not need to
analyze whether any increase in crude delivery capability was needed to meet Washington
demand growth.

We preview these points now only to show that the administrative record the Corps will
assemble to resolve the Magnuson challenge will have no factual issues in common with the
NEPA analysis of projected increases in vessel traffic. Whereas the Magnuson determination
will compare the dock’s crude oil transfer capability before and after the North Wing, the NEPA
analysis will examine projected increases in crude and product vessel traffic against a baseline of
crude and product vessel traffic.'® Whereas the baseline date for Magnuson is October 18, 1977,
the NEPA review will measure projected increases against the capability of the dock immediately
preceding the North Wing. The data the Corps will use to apply the Magnuson test will have
little relevance to the NEPA analysis.

The Magnuson Amendment vests the Corps with no discretion to impose or waive vessel
traffic limits in a Section 10 permit. Congress set a hard limit on the authority of any federal
agency to permit a new or modified crude oil transfer marine terminal east of Port Angeles.
Magnuson Amendment crude transfer limits are not a NEPA alternative or a mitigation measure.

#33U.S.C. § 476(b).

? The Ninth Circuit spent pages agonizing over whether the Section 10 permit actually
prevents BP from using the North Wing to deliver crude oil. On remand BP intends to simplify
the Magnuson review by proposing that any permit revision include the stipulation that Judge
Lasnik approved, prohibiting use of the North Wing to ship or deliver crude oil without a new or
amended Section 10 permit from the Corps.

19 The pre-North Wing dock handled both crude and product vessels.



Ms. Olivia Romano
September 14, 2006
Page 4

Any limits imposed by the Magnuson Amendment apply regardless of their environmental
impact. There are no alternatives to study, and no policy choices to make.

For this reason, and because projected vessel traffic increases are very different from
increases in the crude transfer capability of the dock, BP believes that it would be improper for
the Corps to analyze the applicability of the Magnuson Amendment in the EIS. The analysis
would have no bearing on the Corps’ decision. Instead, it would muddle the vessel traffic impact
study in the EIS by forcing the document to analyze two different changes: increases in total
vessel traffic over the pre-North Wing baseline, and increases in crude transfer capability over a
1977 baseline.

With one caveat, the Ninth Circuit treated the Magnuson and NEPA issues as entirely
separate. The caveat is that the Court of Appeals directed the Corps to consider both Magnuson
and the environmental impact of the vessel traffic increase in deciding whether to add conditions
to the Section 10 permit.'" The Corps should follow this approach. BP recommends that the
Corps follow the procedures in 33 CFR 325.7 (modification, suspension or revocation of
permits) to reevaluate the application of the Magnuson Amendment to the North Wing project.'?
For administrative efficiency the Corps should complete the EIS before evaluating the need to
reopen the permit. If the Corps decides that the existing permit requires revision, it should
include any new conditions the Corps deems necessary to satisfy the “public interest” standard,
and any limits imposed to comply with the Magnuson Amendment.

C. Conclusion

BP appreciates the Corps’ consideration of these comments as you undertake a project
that does not neatly fit the Seattle District’s routine permit processing procedures. BP looks
forward to supplying any information the Corps and its contractors require to analyze the vessel
traffic impacts of the North Wing project.

Very truly yours,
Matthew Cohen
cC: Sue Leong
Scott McCreery
"' 402 F.3d at 875.

12 Although § 325.7 does not require any opportunity for public comment, BP
recommends that the Corps solicit public comment on its proposed Magnuson determination as
part of a proposal to reaffirm or revise the existing Section 10 permit.


















































































































From: Fred Felleman [mailto:felleman@comcast.net]
Sent: Friday, January 19, 2007 12:15 PM

To: Romano, Olivia H NWS; Walker, Michelle NWS
Subject: BP/Cherry Point EIS

Ocean Advocates
3004 NW 93rd St.
Seattle, WA 98117
206.783.6676

1.19.07
Dear Ms. Romano -

It was stated during the Army Corps' scoping meetings for the BP Cherry Point EIS that
you will be accepting comments up until the time you make final decisions. It has come
to my attention that you will be meeting with your cooperating agency, the Coast Guard,
on the 25th of this month to make final decisions on the project's scope. The reason
for this letter is to: 1) reiterate our scoping comments and support the Coast Guard's
12.7.06 request for the expansion of the study's scope to include all the readily available
VTS data for the approaches to the Strait of Juan de Fuca and Puget Sound (Captain
Metruck's letter to you is attached for the docket); 3) A copy of the Baker Report on BP's
US refinery operations is attached for the docket; 3) A January 6th story from the
Aberdeen World reporting on the 6th barge to lose its tow off Washington in the past 3
years is included for the docket; and 4) wanting to be sure that the Corps understood its
public obligations to be sure that the vessel traffic study part of the EIS is adequate
independent of what BP and I settled on prior to the initiation of the scoping process.

The GWU investigators have already obtained the VTS data from the US and Canadian
Coast Guard, making the requested expansion of limited burden. It is concerning to me
that it was represented at the Governor's Oil Spill Advisory Committee yesterday that any
expansion of the study beyond what my settlement agreement required would be at BP's
expense. It strikes me that the Courts told the Corps they needed to do a comprehensive
oil spill risk assessment and BP has agreed to fund the base model, but that does not
obviate the need of the Corps from being responsive to public comment. It is my
understanding that you will also be receiving a similar letter from the Governor's OIl
Spill Advisory Committee shortly.

Reasons for including the approaches to Juan de Fuca include: 1) The purpose of BP's
new refinery dock was for the export of refined product, much of which is destined to be
sent out the strait and down the coast to the Columbia River and ports south, making the
evaluation of the risk to the coast and Puget Sound appropriate to the scope of the study;
2) the high frequency of oil barges transitting through the Olympic Coast Sanctuary
ATBA is a major source of risk needing to be addressed and these data are archived

by the Olympic Coast National Marine Sanctuary (see last page of VEAT 2005 atached);
3) the frequency of barges losing their tows off the high seas of coast is a major source



of risk also needing to be addressed; 4) the evaluation of the Neah Bay rescue tug
intervention can only be done responsibly if the study includes the majority of the
geographic scope of service the tug provides along the coast and strait.

As far as we are concerned the inclusion of the vessel traffic data from Puget Sound and
the Olympic Coast are basic ingredients for the Corps to include in order to complete a
comprehensive oil spill risk evaluation for the EIS and should not pose a significant
financial or time consuming burden. We would be happy to have the oil outflow aspect of
the models for these expanded areas excluded if it helped the Corps in agreeing to the
expansion for it would still allow for a risk evaluation to be conducted.

In closing, it is hoped that the Corps will incorporate these issues so that the oil spill
portion of the EIS can be considered complete and of the maximum utility to decision
makers like yourselves who are in the position of permitting such significant structures in
the marine environment.

Sincerely,

Fred Felleman, MSc.
NW Director
Ocean Advocates




































Commander 1519 Alaskan Way South
United States Coast Guard Seattle, WA 98134
Sector Seattle . Staff Symbol: spw
Phone: (2086) 217-8042
Fax: (206) 217-6244 )
Email: Steven.W.Kee@uscg.mil

16635
DEC -7 2006

U.S. Department of
Homeland Security

United Statés
Coast Guard

U. S. Army Corps of Engineers, Seattle Branch
Attn: Ms. Michelle Walker

Chief, Regulatory Branch

4735 E. Marginal Way South

Seattle, WA 98134-2385

Dear Ms. Walker:

As a Cooperating Agency in the completion of the Army Corps of Engineers’ (ACOE)
Environmental Impact Statement (EIS) for the BP Cherry Point north dock expansion project, the
Coast Guard is committed to ensuring that the impacts of vessel traffic are carefully and :
comprehensively evaluated. The complex and systematic nature of vessel traffic movement in
the Pacific Northwest requires that any assessment of risk be completed holistically.

Accordingly, I recommend that the scope of the Vessel Traffic Risk Assessment (VTRA) for the
EIS be modified to include the substantive tanker and barge traffic that transits between the
northern refineries/terminals and the facilities throughout Puget Sound. '

As a second priority, I also recommend that consideration be given to expanding the scope of the
VTRA in the offshore environment to the maximum extent possible given available vessel traffic
data. Although there are finite data limitations in this area, expansion of the current VTRA
offshore boundary (buoy “J”) to include the approaches to the Strait of Juan de Fuca would be
most consistent with a holistic and systematic apprcach.

We look forward to continuing to work together as a Cooperating Agency on this unique and
important project. Please feel free to contact myself or Lieutenant Commander Jason Tama at
206-217-6203 if you would like to discuss this matter further.

Sincerely,

N

S.P. METRUC
Captain, U.S. Coast Guard
Commander, Coast Guard Sector Seattle

Copy:  BP, attn: Mr. Scott McCreery
Washington Department of Ecology, attn: Mr. Norm Davis,
Canadian Coast Guard Pacific Region, attn; Mr. David Heap
George Washington University, attn: Dr. John Harrald
Coast Guard District Thirteen (dp)



28 December 2007

Martha Grabowski

Rensselear Polytechnic Institute
CII 5015 110 8™ St.

Troy, NY 12180-3590

VIA FAX: 518.276.8227

Martha —

Rather than filling out one of your questionnaires I decided to instead highlight some of the
findings from the Independent Safety Review Panel’s report on BP’s refinery operations
with specific attention to Cherry Point. In addition, I have included a copy of my 11-23-07
OPED that provides some context for BP’s operations more broadly and an 11.28.07 job
description BP published for an operations technician opening at Cherry Point.

I have repeatedly expressed my reservations about your survey effort because I do not
believe you are likely to get candid responses to your questions given that industry is
distributing the questionnaire for you. Similarly, I read the significantly more positive
findings of the Independent Study Panel for the Cherry Point refinery as compared to
other BP facilities with some skepticism for the following reasons.

The report states: “At each of the five refineries, the Panel’s staff interviewed a broad
cross-section of hourly employees who were believed to be representative of the general
hourly workforce, including employees of different positions, crafts, and seniority. The
Panel’s staff selected BP hourly employees at the Carson, Texas City, Toledo, and
Whiting refineries from lists that BP and the USW compiled jointly and at Cherry Point
from a list that BP compiled individually.”

“Beneath the first level leaders are the BP hourly employees, who are typically operators
and maintenance personnel. All BP hourly employees participate in the VPP. At all of the
U.S. refineries except Cherry Point, the BP hourly employees are members of the USW
and are subject to a collective bargaining agreement.”

Furthermore, the report goes onto state: “BP’s legal counsel attended interviews of the
refinery manager at each refinery, as well as interviews of those who directly report to the
refinery manager.”

Cherry Point is the only refinery operated by BP in which whose employees are not
represented by a union. The report goes onto to note that the isolated location of the
refinery, the lack of other large employers and the small community surrounding the
facility makes for a closer-knit community. It could also be interpreted that with
corporate lawyers present, without Union representation of their own and with few
alternative sources of employment, BP did not have a hard time hand selecting positive
minded employees to be interviewed for this study especially in light of the fact that they
new they were under the scrutiny of the legal findings that resulted in the EIS process.



Despite these obvious potential sources of bias, the Panel found (p. 100) two particular
issues meriting further attention along with a variety of other findings that have excerpted
in the attached fax. The two issues included an expectation for employees to work
significant hours that is a classic issue for safety mindedness and one that unions are most
attentive to. The other pertains to a sense of over confidence that various inspection
reports do not seem to justify.

While the Panel notes that BP is making strives to address some of the shortcomings
found in the study, a current job application suggests that they still have a way to go
(attached). Their advertisement for an Operations Technician states in bold that operators
work in 12-hour rotting shifts and must be available for overtime to be considered.
Furthermore, the only required training is a GED though additional experience is
preferred.

In closing, one cannot look at the operations at Cherry Point without also acknowledging
the system wide problems that have been occurring at BP as a result of an aggressive
cost-cutting profit motive. Delayed maintenance at refineries as well as on North Slope
pipelines are a result of the same corporate culture. Furthermore, BP decision to remove
the mooring system that would allow them to pre boom their ships prior to transfers was
described by Scott McCreery as a cost savings measure to a group in Bellingham just last
month. Such cost savings were made despite the explicit assurances BP gave the US
Army Corps of Engineers that all transfers were to be preboomed as a condition for being
allowed to build their new dock.

While I do not doubt there is some merit in the Panel’s finding that some of the safety
culture at Cherry Point is part of the ARCO-legacy and that the small community has helped
to bond employees. However, if this human factors analysis is going to be objective, it will
also need to look at the corporate cultural at BP where they have appeared to spend
disproportionate amounts on public relations over taking care of the business they are in.

I hope the following 17 pages from the Independent Safety Review Panel, the one page
job description and my two page OPED are included in your deliberations. I will be
making them part of the formal record as well.

Thank you for your consideration,

Sincerely,

Fred Felleman
3004 NW 93" St.
Seattle, WA 98117
206.783.6676
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