DEPARTMENT OF THE ARWY
UNI TED STATES ENVI RONMENTAL PROTECMON AGENCY

SUBJECT: Section 404 Enforcenent Menorandum of Agreenent (MOA) Procedures
Regarding the Applicability of Previously-Issued Corps Pernits

1. The MOA Between the Departnent of the Arnmy and the Environnental Protection
Agency (EPA) Concerning Federal Enforcenent for the Section 404 Program of the
C ean Water Act (Section 404 Enforcenment MOA) establishes policy and procedures
pursuant to which EPA and Arnmy will undertake federal enforcenent of the dredged
and fill material permt requirenments of the Cean Water Act.

2. For purposes of effective adm nistration of the statutory enforcenent
authorities of both EPA and the U.S.. Arny Corps of Engineers (Corps), the MOA
sets forth an appropriate allocation of enforcenment responsibilities between EPA
and the Corps. Gven that the Corps is the federal permt-issuing authority, for
pur poses of inplenentation of the provisions of the Section 404 Enforcenment MOA
the Corps will be responsible for deternining whether an alleged illega

di scharge of dredged or fill material is authorized under an individual or
general permt.

3. When EPA becones aware of an alleged illegal discharge, it will contact the
appropriate Corps district and request a determ nation as to whether the
di scharge is authorized by an individual or general pernit.

4. A Corps determination that the discharge is authorized by an individual or
general permt represents a final enforcenent decision for that particul ar case.
Li kewi se, a Corps determ nation that the discharge is not authorized by an

i ndi vidual or general permt (i.e., it is an unpermtted discharge) is final for
that particul ar case.

5. In order to pronote effective and expeditious action agai nst possible illegal
di scharges, the Corps district upon request fromEPA is responsible for providing
a determination within two working days in those cases where EPA provides the
Corps with sufficient information to make this determnation in the office.
However, if sufficient information is not available to the Corps so that

addi tional investigation by the Corps is needed before it is able to respond to
the EPA request, the Corps will provide a determ nation to EPA within 10 working
days. If the Corps does not provide a determ nation to EPA within the applicable
time frame, EPA may continue to investigate the case and determ ne whether the
activity constitutes an unauthorized di scharge, and the EPA determnation will be
final for that particular case.

6. Notwi thstandi ng the above provisions, in situations where an alleged ill egal

di scharge i s ongoi ng and EPA reasonably believes that such discharge is not

aut hori zed, EPA nay take i medi ate enforcenent action agai nst the di scharger when
necessary to mnimze inpacts to the environnent. However, EPA will al so contact

the appropriate Corps district and request a deternination as to whether the

di scharge is authorized by an individual or general permt. A subsequent

determ nation by the Corps, pursuant to paragraph five above, that the discharge

is authorized represents a final enforcenent decision for that particul ar case.

7. This guidance shall remain in effect for as long as the Section 404
Enforcement MOA is in effect, unless revisions to or revocation of this guidance
is nmutually agreed to by the two signatory agencies.

*signed*  Jan. 19 1989 *si gned* Jan. 19 1989
Robert W Page (Date) Rebecca W Hanner (Dat e)
Assi stant Secretary of Acting Assistant Adm ni strator
the Arnmy (Civil Wrks) for Water

U.S. Environnental Protection
Agency



MEMORANDUM OF AGREEMENT
BETWEEN THE DEPARTMENT OF THE ARMY AND
THE ENVI RONMENTAL PROTECTI ON AGENCY CONCERNI NG
FEDERAL ENFORCEMENT FOR THE SECTI ON 404 PROGRAM
OF THE CLEAN WATER ACT

I . PURPCSE AND SCOPE

The United States Departnent of the Arnmy (Arnmy) and the United States
Envi ronmental Protection Agency (EPA) hereby establish policy and procedures
pursuant to which they will undertake federal enforcenent of the dredged and fil
material permt requirenents ("Section 404 progrant) of the O ean Water Act
(CWA). The U S Arny Corps of Engineers (Corps) and EPA have enforcenent
authorities for the Section 404 program as specified in Sections 301(a), 308,
309, 404(n), and 404(s) of the CMA. In addition, the 1987 Anmendments to the CWA
(the Water Quality Act of 1987) provide new adm nistrative penalty authority
under Section 309(g) for violations of the Section 404 program For purposes of
effective adninistration of these statutory authorities, this Menorandum of
Agreenment (MOA) sets forth an appropriate allocation of enforcenent
responsibilities between EPA and the Corps. The prinme goal of the MOAis to
strengthen the Section 404 enforcenent program by using the expertise, resources
and initiative of both agencies in a nmanner which is effective and efficient in
achi eving the goals of the CWMWA

11. PQLICY

A. CGeneral. It shall be the policy of the Army and EPA to naintain the
integrity of the programthrough federal enforcenent of Section 404 requirenents.
The basic premise of this effort is to establish a franmework for effective
Section 404 enforcenment with very little overlap. EPA will conduct initia
on-site investigations when it is efficient with respect to available tineg,
resources and/ or expenditures, and use its authorities as provided in this
agreenent. In the najority of enforcenent cases the Corps, because it has nore
field resources, will conduct initial investigations and use its authorities as
provided in this agreenment. This will allow each agency to play a role in
enf orcenent which concentrates its resources in those areas for which its
authorities and expertise are best suited. The Corps and EPA are encouraged to
consult with each other on cases invol ving novel or inportant |egal issues and/or
technical situations. Assistance fromthe U S. Fish and Wldlife Service (FW5),
the National Marine Fisheries Service (NWS) and other federal, state, tribal and
| ocal agencies will be sought and accepted when appropriate.

B. CGeographic Jurisdictional Deterninations. Geographic jurisdictional
determ nations for a specific case will be made by the investigating agency. |If
asked for an oral decision, the investigator will caution that oral statenents
regarding jurisdiction are not an official agency determ nation. Each agency w ||
advi se the other of any problemtrends that they become aware of through case by
case determ nations and initiate interagency discussions or other action to
address the issue. (Note: Ceographic jurisdictional determi nations for "special
case" situations and interpretation of Section 404(f) exenptions for "special
Section 404(f) matters" will be handled in accordance with the Menorandum of
Agreenment Between the Departnment of the Arny and the Environnmental Protection
Agency Concerning the Determination of the Geographic Jurisdiction of the Section
404 Program and the Application of the Exenptions Under Section 404(f) of the
C ean Water Act.)



C. Violation Determ nations. The investigating agency shall be responsible for
violation determ nations, for exanple, the need for a permt. Each agency wl|
advi se the other of any problemtrends that they beconme aware of through case by
case determnations and initiate interagency discussions or other action to
address the issue.

D. Lead Enforcenent Agency. The Corps will act as the | ead enforcenent agency
for all violations of Corps-issued pernmits. The Corps will also act as the | ead
enforcenent agency for unperm tted discharge violations which do not neet the
criteria for forwarding to EPA, as listed in Section II1.D. of this MOA- EPA will
act as the | ead enforcenment agency on all unpermtted di scharge violations which
nmeet those criteria. The | ead enforcenment agency will conplete the enforcenent
action once an investigation has established that a violation exists. A |lead
enf orcenent agency decision with regard to any issue in a particular case,

i ncluding a decision that no enforcenent action be taken, is final for that case.
Thi s provision does not preclude the | ead enforcenent agency fromreferring the
matter to the other agency under Sections [11.D.2 and I11.D. 4 of this MOA

E. Environnmental Protection Measures. It is the policy of both agencies to
avoi d permanent environmental harm caused by the violator's activities by
requiring renedial actions or ordering renoval and restoration. In those cases
where a conpl ete renedy/renoval is not appropriate, the violator may be required,
in addition to other | egal renedies which are appropriate (e.g., paynent of
adm ni strative penalties) to provide conpensatory mtigation to conpensate for
the harm caused by such illegal actions. Such conpensatory mitigation activities
shall be placed as an enforceabl e requirenent -upon a violator as authorized by
I aw.

[11. PROCEDURES

A. Flow chart. The attached flow chart provides an outline of the procedures EPA
and the Corps with follow in enforcenment cases involving unpermtted di scharges.
The procedures in (B.), (C), (D), (E) and (F.) below are in a sequence in

whi ch they could occur. However, these procedures may be conbined in an effort to
expedite the enforcenent process.

B. Investigation. EPA, if it so requests and upon prior notification to the
Corps, will be the investigating agency for unpermtted activities occurring in
speci al |y defined geographic areas (e.g., a particular wetland type, areas

decl ared a "special case" within the neaning of the Menorandum of Agreenent

Bet ween the Departnment of the Arny and the Environnmental Protection Agency
Concerning the Determ nation of the Geographic Jurisdiction of the Section 404
Program and the Application of the Exenptions Under Section 404(f) of the d ean
Water Act). Timng of investigations will be commensurate wth agency resources
and potential environmental damage. To reduce the potential for duplicative
federal effort, each agency should verify prior to initiating an investigation
that the other agency does not intend or has not already begun an investigation
of the sanme reported violation. If a violation exists, a field investigation
report will be prepared which at a mninmum provi des a detail ed description of the
illegal activity, the existing environnmental setting, initial view on potenti al

i npacts and a recomendation on the need for initial corrective nmeasures. Both
agenci es agree that investigations nust be conducted in a professional, |ega
manner that will not prejudice future enforcenent action on the case.

I nvestigation reports wll be provided to the agency selected as the |ead on the
case.



C. Immedi ate Enforcenent Action. The investigating or |ead enforcenent agency
shoul d informthe responsible parties of the violation and informthemthat al
illegal activity should cease pending further federal action. A notification
letter or adm nistrative order to that effect will be sent in the nost
expeditious manner. If time allows, an order for initial corrective nmeasures nmay
be included with the notification letter or adm nistrative order. Also, if tine
allows, input fromother federal, state, tribal and | ocal agencies will be
consi dered when deternining the need for such initial corrective neasures. In al
cases the Corps will provide EPA a copy of its violation letters and EPA w ||
provide the Corps copies of its 8308 letters and/or 8309 admi nistrative orders.
These communi cations will include | anguage requesting the other agency's views
and reconmendati ons on the case. The violator will also be notified that the
ot her agency has been contact ed.

D. Lead Enforcenent Agency Selection. Using the following criteria, the
i nvestigating agency will determ ne which agency will conplete action on the
enf orcenent case:

1.EPA will act as the | ead enforcenent agency when an unpermtted activity
i nvol ves the foll ow ng:

a. Repeat Violator(s);

b. Flagrant Violation(s);

c. Where EPA requests a class of cases or a particular case; or

d. The Corps recommends that an EPA adninistrative penalty action may
be warrant ed.

2. The Corps will act as the | ead enforcenent agency in all other
unpermtted cases not identified in Part 11l D. 1. above. Were EPA
notifies the Corps that, because of limted staff resources or other
reasons, it will not take action on a specific case, the Corps may take

action commensurate with resource availability.

3. The Corps will act as the | ead enforcenent agency for Corps-issued
permt condition violations.

4. Where EPA requests the Corps to take action on a pernit condition
violation, this MOA establishes a "right of first refusal" for the
Corps. Where the, Corps notifies EPA that, because of limted staff
resources or other reasons, it will not take an action on a permt
condition violation case, the EPA nmay take action comrensurate with
resource availability. However, a determ nation by the Corps that the
activity is in conpliance with the permt will represent a final
enf orcenment decision for that case.

E. Enforcenent Response. The |ead enforcenent agency shall deternine, based on
its authority, the appropriate enforcenent response taking into consideration any
views provided by the other agency. An appropriate enforcenent response my
i nclude an administrative order, admnistrative penalty conplaint, a civil or
crimnal judicial referral or other appropriate formal enforcement response.

F. Resolution. The | ead enforcenent agency shall nake a final determ nation
that a violation is resolved and notify interested parties so that concurrent
enforcenent files wthin another agency can be closed. In addition, the |ead
enf orcenent agency shall mnake arrangenents for proper nonitoring when required
for any renedy/renoval, conpensatory mtigation or other corrective neasures.



G After-the-Fact Permts. No after-the-fact (ATF) permit application shall be
accepted until resolution has been reached through an appropri ate enforcenent
response as determ ned by the | ead enforcenent agency (e.g., until al

admini strative, legal and/or corrective action has been conpl eted, or a decision
has been made that no enforcenent action is to be taken).

I V. RELATED MATTERS

A. Interagency Agreenents. The Army and EPA are encouraged to enter into
i nt eragency agreenments with other federal, state, tribal and | ocal agencies which
will provide assistance to the Corps and EPA in pursuit of Section 404
enforcenent activities. For exanple, the prelimnary enforcenent site
i nvestigations or post-case nonitoring activities required to ensure conpliance
with any enforcenment order can be delegated to third parties (e.g., FW5) who
agree to assist Corps/EPA in conpliance efforts. However, only the Corps or EPA
may nmeke a violation determ nation and/or pursue an appropriate enforcenent
response based upon infornation received froma third party.

B. Corps/EPA Field Agreenents. Corps Division or District offices and their
respective EPA Regional offices are encouraged to enter into field |eve
agreenents to nore specifically inplement the provisions of this MOA

C. Data Information Exchange. Data which woul d enhance either agency's
enforcenent efforts should be exchanged between the Corps and EPA where
avail able. At a nmininum each agency shall begin to develop a conputerized data
list of persons receiving ATF permts or that have been subject to a Section 404
enforcenent action subsequent to February 4, 1987 (enactnent date of the 1987
Cl ean Water Act Amendnents) in order to provide historical conpliance data on

persons found to have illegally discharged. Such information will help in an
adm ni strative penalty action to evaluate the statutory factor concerning history
of a violator and will help to determine whether pursuit of a crininal action is

appropri ate.
V. GENERAL

A. The procedures and responsibilities of each agency specified in this MOA
may be del egated to subordi nates consistent with established agency procedures.

B. The policy and procedures contained within this MOA do not create any
rights, either substantive or procedural, enforceable by any party regarding an
enforcenent action brought by either agency or by the U S. Deviation or variance
fromthese MOA procedures wll not constitute a defense for violators or others
concerned with any Section 404 enforcenment action

C. Nothing in this docunment is intended to dimnish, nodify or otherw se
affect the statutory or regulatory authorities of either agency. Al forma
gui dance interpreting this MOA shall be issued jointly.

D. This agreenent shall take effect 60 days after the date of the |ast
signature below and will continue in effect for five years unl ess extended,
nodi fied or revoked by agreenment of both parties, or revoked by either party
al one upon six nonths witten notice, prior to that tine.



*signed* __Jan. 19 1989 *si gned* Jan. 19 1989

Robert W Page (Date) Rebecca W Hanner (Date)
Assi stant Secretary of Acting Assistant Adm nistrator
the Army (Civil Wrks) for Water

U S. Environnmental Protection
Agency



CORPS/ EPA ENFORCEMENT PROCEDURES
FOR SECTI ON 404 UNPERM TTED VI OLATI ONS*

VI OLATI ON REPORTED TO OR
DETECTED BY THE CORPS OR EPA

l
WWORK | NVOLVES:

A WATER OF THE U.S. AND

A SECTI ON 404 DI SCHARGE AND

| AN UNPERM TTED ACTI VI TY AND
| AN ACTI VI TY NOT EXEMPTED BY

NO VI OLATI ON SECTI ON 404 (f)

OCOw>

| YES

l
| NVESTI GATI ON* * YES
ACTIVITY REQU RES: |
A. I M D ATE ACTI ON OR |
B. INITI AL CORRECTI VE MEASURES |
| !
NO | | NVESTI GATI NG AGENCY
| | SSUES C&DY AO (copy
| to ot her agency)
!

LEAD AGENCY SELECTI ON***
ACTIVITY | NVOLVES ONE OF THE FOLLOW NG
YES A REPEAT VI OLATOR
B. FLAGRANT VI OLATOR (i.e., obvious prior ____NO
know edge)
C. EPA REQUESTS THE CASE OR
D. CORPS RECOMVENDS ADM NI STRATI VE PENALTY

- EPA FOLLONS CWA !
SECTI ON 309 PROCEDURES CORPS FOLLONG
33 CFR 326 PROCEDURES

* Enf orcement procedures for permt condition violation cases are set forth at
Part 111.D.3 and II1.D4.

**  Procedures for investigating unpermtted activity cases are set forth at Part
I11.B.

*** Exanpl es of situations in which "C'" & "D' mght arise include cases which are
i nportant due to deterrent value, due to the violation occurring in a critical
priority resource or in an advanced identification area, involving an
uncooperative individual, etc.



