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DEPARTMENT OF DEFENSE
Cor ps of Engi neers, Departnent of the Arny
33 CFR Part 330

Final Rule for Nationwi de Permt Program Regul ations and | ssue, Reissue, and
Modi fy Nationwi de Pernits

AGENCY: U. S. Arny Corps of Engineers, DOD.
ACTI ON: Final rule.

SUMMARY: The Corps of Engineers is nereby anending its nationw de permt program
regul ations at 33 CFR part 330. The anmendnments will sinplify and clarify the
nationwi de permt program and reduce the effort expended in regulating activities
with mniml inpacts.

The Corps is also reissuing the existing nationwi de permts, some with
nmodi fications, issuing 10 new nationw de pernits, and addi ng new conditions to
all of the nationw de permts.

EFFECTI VE DATE: January 21, 1992.

ADDRESSES: Information can be obtained by witing to: The Chief of Engineers,
U.S. Arny Corps of Engineers, ATTN. CECW OR, Washington, DC 20314-1000.

FOR FURTHER | NFORVATI ON CONTACT: M. Sam Col Iinson or M. John Studt at (202)
272-1782.

SUPPLEMENTARY | NFORMATI ON: On April to, 1991, the Corps published its proposed
revision to the Nationwide Pernmit Programregulations and its proposal to issue,
rei ssue, and nodify the nationw de permts (50 FR 14598). The changes were
proposed with the intent to sinplify and clarify the nationwi de permt program
and to reduce the effort expended in regulating activities with mnimal inpacts.
In addition, we proposed to reissue the existing 26 nationw de permts, some wth
nmodi fications, to issue 13 new nati onwi de pernmits, to add new conditions to all
of the nationwi de permts. A public hearing on the proposed rule and nati onw de
permts was held on May 10, 1991, in Washington, DC. W received over 700
comments in response to the proposed regul ati ons and there were 17 speakers tit
the public hearing. In response to these comments, we made a nunber of revisions
to the nationwi de permit programregulations and to the nationwi de permts.

The Corps is restructuring the Regul ati ons governing the nati onw de permt (NAWP)
program |In addition, the Corps is adopting changes that will allow the district
engi neer (DE) to assert a discretionary authority to nodify, suspend, or revoke
NWP's for individual activities; broaden the basis for asserting discretionary
authority to include all public interest factors; provide that the DE require an
i ndi vidual permt whenever he determnes that an activity would have nore than
m ni mal adverse environnental effects, either individually or cumulatively, or
woul d be contrary to the public interest; and, nodify the predischarge
notification (PDN) process required by some NW's.

The Corps is also reissuing the existing NWP's; issuing 10 new NW's; nodi fyi ng
sone of the existing NWP's; converting the best nanagenent practices (BW's) to



permt conditions to increase their enforceability; and, clarifying recurring
guestions about the applicability of sonme of the NWP's to certain situations.

Upon the expiration of the NWP's in five years fromtheir effective date, we
will renmove appendix A fromthe CFR and issue the NWP's separately fromthe
regul ati ons governing their use. In this way, issuance of the NW's will follow
procedures sinmilar to those for individual permts and regional general permts.
Until the NWP's in appendix A are renoved fromthe CFR, the proposed issuance,
rei ssuance, nodification, and revocation of NWP's would be published in the
Federal Register concurrent with regional public notices issued by district
engi neers, to solicit coments and to provide the opportunity to request a public
hearing. Al coments would be included in the adm nistrative record, and
substantive comments addressed in a decision docunment for each NWP. The final
deci sions on the NWP's will be announced by publication in the Federal Register
concurrent with regional public notices issued by district engineers.

Al'l the changes taken together should result in an overall increase in
protection of the aquatic environnment and an overall decrease in workload. Any
wor kl oad savings wll be devoted to nore efficient individual permt evaluation
and i ncreased enforcenment and conpliance activities.

Di scussi on of Public Comrents and Changes
General Comments.

Part 330- Nationwi de Permt Program

Section 330.1(a)(b)(c): Mst comenters agree that the nationwi de permts are a
val uable tool in the regulatory program The vast najority of coments were
directed toward the procedures devel oped for inplenenting this program Qur
responses to the conmments we received are listed in the appropriate sections of
this preanble. Comments and responses to specific procedures and terns and
conditions are addressed in the followi ng sections of this preanble.

Section 330.1(d): We received a considerabl e nunber of conments on this portion
of the proposed regul ati on. Many commenters supported our proposal to allowthe
Division and District Engineers to nodify, suspend or revoke nationw de permts
on a regional basis, or on a case-hy-case basis for specific activities where the
adverse environnmental effects may be nore than mnimal or otherw se warranted by
other factors of the public interest. A few conmenters thought this would lead to
a further expansion of the nationwi de permt program This was never our intent.
In response to this concern we have nade it clear in the regulation that the
Division and District Engineers can not expand a nationwi de permt but rather
this provision can only be used to restrict or further limt a nationw de permt.

Many commenters thought that the provision to allow the District Engineer to
consider all factors in the public interest as well as concerns for the aquatic
environment would overly restrict the utility of the nationw de permts. Mny of
t hese sanme comenters reconmended that we include an appeal procedure to the
Di vi si on Engi neer or Chief of Engineers in those cases where a District or
Di vi si on Engi neer has asserted discretionary authority, or that we should
establish standards or a clear definition of the term"public interest factors."
We believe that neither of these are necessary since the public interest factors
are discussed at length in the Corps' regulations at 33 CFR parts 320 and 325. W
have full confidence in each District Engineer's ability to apply the public
interest factors fairly, since these factors are routinely considered in al
i ndi vidual permt applications. Further, in those cases where a District or
Di vi si on Engi neer has asserted discretionary authority, the proposed activity
woul d still have an opportunity to receive approval through the individual permt
process. However, we have revised the | anguage of | 330.1(d) to clarify that the
authority of Division and District Engineers is |limted to restricting or



limting the use of nationw de permts where there is concern for the environnent
or other factors of the public interest. Discretionary authority is also

di scussed at 33 CFR 330.4(e) and 330. 5.

Section 330.1(e): Many commenters supported elimnating the natural resource
agencies fromthe PDN revi ew process while many others strongly objected to

excl usi on of state and federal agency review Sone felt that the "resource

agenci es" have professionals who are know edgeabl e about | ocal resources and that
el i m nati ng agency comments coul d adversely inpact wetlands, wildlife and ot her
aquatic resources. Qther comenters indicated that the Corps is the nost

know edgeabl e office concerning inpacts fromNAP' s and is well equipped to
conduct PDN reviews on its own. A few commenters had ot her suggestions regarding
alternative notification procedures.

W continue to believe that the existing predischarge notification process (PDN)
must be nodified because it has becone extrenely burdensone and that the natural
resource agencies are generally not providing substantive, site-specific
comments. Agency comments frequently nerely cite regul ations or policies
governing alternatives analysis and/or mtigation policy. Furthernore, we believe
that the interdisciplinary Corps regulatory staff is extrenely know edgeabl e of
resource values and fully capable of evaluating inpacts resulting from NAP
activities. Over 70% (700) of the Corps regul atory personnel, nationw de, are
natural resource scientists, many with advanced decrees. However, to assure that
potential environnmental inpacts are not overl ooked, the Corps is instituting at
the "Notification" general condition (nunber 13) a mandatory process requiring
notification of the natural resource agencies and solicitation of their conments.
DE s are required upon receipt of a PDN to provide imedi ately (e.g. fax,
overnight nmail or other expeditious nmanner) a copy to the appropriate offices of
the Fish and Wldlife Service, State natural resource or water quality agency.
EPA, and (if appropriate) National Marine Fisheries Service. Wth the exception
of NWP 37, these agencies will then have 5 cal endar days fromthe date the
material is transnmitted to tel ephone the DE if they intend to provide
substantive, site-specific comments. If so contacted by an agency, the DE wl|
wait an additional 10 cal endar days before naking a decision on the PDN. The DE
will fully consider agency coments received wthin the specified tinme frame, but
will provide no response to the resource agency. Applicants are encouraged to
provide the Corps nmultiple copies of PDN s to expedite agency notification

Sonme commenters indicated that the nunber of PDN s is expanding and that this
fact nakes the NWP program nore conpl ex, confusing, and tine-consum ng. O her
commenters stated that the PDN process will add to the burden al ready experienced
by Corps staff. Another commenter felt that it would speed review by reducing the
nunber of parties invol ved.

We agree that the increased nunber of PDN' s will increase workload for Corps
regul atory staff. However, this increase will be offset by a reduction in the
nunber of actions requiring individual pernits, by a sinplified PDN procedure, by
elimnating proposed PDN requirenments for two proposed NW's, and by elim nating
two proposed NWP's which woul d have required a PDN

Many commenters supported the 30day requirenent for a decision on PDN9. However,
sonme felt that a specific time linmt should be established for requesting
additional information to conplete the notification and several asked for
clarification of the information required for a PDN. A few commenters requested a
60-day review period. Another comenter requested that any decision to take
di scretionary authority be in a witten letter which provides specific reasons
for the decision.

W believe that the | anguage as adopted is reasonabl e and provi des adequate
protection agai nst unreasonabl e del ays. The provision for a decision within 30
days has been retained. The requirenents for a PDN are found in General Condition
13 and further clarification is not needed.



A few comrenters indicated that the requirenent for a wetland delineation on
NWP' s i mposes an unreasonabl e burden on applicants and it is the governnment's
responsibility to determ ne the scope of its jurisdiction. Sone commenters stated
that the Corps should provide a delineation within 30 days, if the applicant's
delineation is disputed. Another conmenter recommended that a delineation report
be subnitted with all wetland delineations furnished by the prospective
perm ttee. Several commenters suggested deleting reference to the Federal Manual
since it is controversial and has not been adopted by public notice and coment
for rule making.

We agree in principle that determining jurisdiction is, ultinmately, the
governnment's responsibility. However, the Corps does not have the resources to
provide tinely wetland delineations in all cases. Accordingly, the applicant nust
submt a wetland delineation to assure a tinely decision. Further, we disagree
that all wetland delineations subnmitted to the Corps should include a detail ed
report. We believe that the degree of docunentation necessary to review a wetl and
delineation will be dependent upon the site conditions of the property under
review. Further, the anmpbunt of data collection necessary to prepare a wetl and
delineation report is appropriately discussed in the Federal Manual. W al so
di sagree with deleting reference to the Federal Mnual, since we have
specifically included the phrase "or current nmethod being used by the Corps" to
recogni ze and ensure that the appropriate nmethod will be utilized if the current
wet | and del i neati on manual is revised.

Some commenters reconmended that the Corps institute a sinple reporting
requi rement to provide data necessary to determ ne cunul ative inpacts of NAP' s
and whet her PDNs should be required in the future. Another commenter suggested
that PDNs shoul d be voluntary to allow proponents to deternm ne applicability of
NWP9 to the projects, while others favored adding -PDN requirenments to all NWPs.

W disagree that a sinple reporting requirenent woul d be successful in obtaining
necessary data for cumnul ative inpact assessnent. W al so disagree with addi ng PDN
requirements to all NWP's. W believe that neither approach woul d be reasonabl e
or practical, since they add significant workload requirenents to our limted
staff resources and unnecessarily burden the public with reporting activities
that clearly have only mnimadverse effects on the environnent. Applicants can
request a determination of the applicability of NWP's at any tin regardl ess of
PDN requi renents.

The PDN process is necessary for certain NWP's and we have retained it, where
appropriate, to ensure that only mininmal adverse environnental effects wll
occur.

A nunber of commenters objected b the | anguage advi sing applicants that i
activity may proceed, in npost cases, wi thout notifying the DE because they fear
an increase in unauthorized activities. O her comenters stated the specific
enf orcenent provisions should be included in this section to address the failure
of applicants to provide required notification prior to starting t] discharge.

We di sagree that advising applicant that they may proceed, in nbst cases, w thout
notifying the DE will increase the nunber of unauthorized activities. This
procedure has been in effect since the NWs were first issued by the Corps in
1975. Further, there is no evidence that this has resulted in a substanti al

nunber of unauthorized activities. W agree, however, that |anguage should be
included in 8§ 330.1(c) which addresses failure to provide tinely and accurate
notification. This Section has been anmended to specifically allow the DE the

di scretion to authorize a discharge after-the-fact, after considering whether the
failure to provide notification was knowi ng or intentional or other indications
of the need for a penalty.

A few commenters suggested that 8 330.4(c)(6) and 330.4(d)(6) be nodified to
require that the 30 day notification period begin when the notification is
submtted rather than after Section 401 certification or coastal zone managenent



consistency is received. An NWP deci sion would then be conditional upon receipt
of the appropriate state determ nation

We agree with this approach. The denial of Section 401 certification or coasta
zone managenment consistency results in denial of authorization under NW' s
wi thout prejudice until the state has provided an individual certification or

consi stency determ nation concurrence. The Corps will begin and conplete its
review of a PDN within 30 days and notify the prospective permttee that the
proposed activity qualifies for the NWP, is denied w thout prejudice, and will be

aut hori zed when the prospective permttee furnishes the Corps with an individua
401 water quality certification or waiver and/or with a CZM consi stency
concurrence or presunmed concurrence. Sections 330.4(c)(6) and 330.4(d)(6) are
bei ng adopted accordi ngly.

Section 330.1(f): A few commenters objected to requiring the DE to review all
i nconing applications to deternmine if they conply with a nati onwi de permit.
However, this procedure is currently a routine aspect of the DE' s review of an
appl i cati on package for conpleteness. Furthernore, it is unreasonable to require
an applicant to proceed through the individual permt process where the activity
can be appropriately authorized by a general pernit.

As such, we have retained the | anguage of this section

Section 330.1(g): W received no substantive comments on this section, and we
have retai ned the | anguage as proposed.

Section 330.2(a): Several comenters requested that we define the term "public
interest factors". W believe this termis sufficiently described at 33 CFR
320.4. In addition, a few conmenters recomended that we include a definition of
"ordinary high water” in this section. This termis currently defined at 33 CFR
328 3(c) and is applicable to this part. Therefore, we have not included a
definition of that termin this section

Several conmenters requested that we define the term"mnimal" as used in the
context of the regulatory program The word "mnimal" is not defined anywhere
within the regulatory program The determ nation of "mininmal" adverse
environnental effects is left to the discretion of the DE. The District
represents the nost know edgeabl e of fice concerning the aquatic resources within
that particular region, and the DE is therefore the nost capable of assessing
relative inpacts that would result fromactivities authorized under the NW
program Each District is unique in regard to its aquatic resources and the
effect of regulated activities, As such, what constitutes m nimal adverse
environnental effects can vary significantly fromstate to state, county to
county, watershed to watershed as well as district to district. Cbviously, the
factors utilized by the DE in the decision maki ng process nust be eval uated based
upon the environnental setting of the District and the project itself. Gven this
variability, the term"mnimal" would be difficult to define with any utility on
a nationw de basi s.

Section 330.2(b) Nationwi de Permit: W received no substantive conrents on this
section. W have retai ned the | anguage as proposed.

Section 330.2(c) Authorization: A few conmmenters favored the procedures in the
regulation for witten verification of NVIP conpliance; however, they reconmended
that the notification procedure at J 330.1[e) be nodified to include a

requi rement for a response fromthe DE within 30 days. A few conmenters suggested
that this verification of conpliance with the terns and conditions of all NW's
shoul d be nmandatory. We have not included this requirenent for all NW's, since
we believe it is unnecessary. Furthernore, this recommendati on woul d defeat the
pur pose of the NWP program which is to reduce the effort expended in regul ating
activities with mnimal adverse environnental effects. One commenter referred to
the addition of activity-specific conditions or regional conditions as being the
equi val ent of discretionary authority. This is correct, and we agree with this
concl usi on. Regional or project specific conditions can b6' added by a Division
or District Engineer to ensure conpliance with the terns and conditions of an NWP



or to assure that the adverse environnental effects both individually and
curmul atively are minimal (see 33 CFR 310.5(c)&(d) and 33 CrR 330.6(a)).

Section 330.2(d) Headwaiters: Some commenters fromthe Sout hwestern United
States expressed concern that the current and proposed definition of headwaters
does not adequately protect epheneral and intermttent waters. Anong these
conmenters there was confusion as to whether the establishment of five cubic feet
per second (5 cfs) for 50 percent of the tine represented when a dry streamis
flowing or on an annual basis. A reconmendati on was nade to cal cul ate headwaters
during those periods when flow is occurring, and not on an annual basis. This
option for the District Engi neer was adopted on July 19, 1977, to allowthe DE to
establish the demarcation point for the headwaters based on the nedi an rather
than the average flow. A nedian flow of five cubic feet per second neans that 50%
of the time the flowis greater than five cubic feet per second and 50% of the
time the flowis less than this value. This approach was added to recogni ze that
streans with highly irregular flows, such as those occurring in the western
portion of the country, could be dry at the "headwaters" point for nost of the
year and still average, on an annual basis, a flow of five cubic feet per second
because of high volunmes, flash flood type flows which greatly distort the
average. Furthernore, we recognize that using the nedian flow for an entire year
in streans that have no streamflow for over half the year but with flows greater
than 5 cfs for several nonths would al so distort the average. Accordingly, we
have nodified the' wording under the definition of headwaters to clarify the
intent of the headwaters cal culation for such streans is to be based on the
medi an flow, but including a provision that the nedian be based on the six
wettest nonths (they do not have to be consecutive) to nore realistically
represent the headwaters. In addition, regarding the concern expressed over the
protection of epheneral and intermttent streans we encourage D strict and
Di vi si on Engi neers, where individual and cumul ati ve adverse environnmental effects
woul d be nore than mnimal, to exercise discretionary authority to require
i ndi vidual permits and thereby effectively nove the point for authorization by
NWP 26 upstreamof the 5 cfs point. It should also be noted that precision is not
required in establishing the five cubic feet per second point. The definition
allows the DE to use approxi mate neans to conpute it. The drai nage area that wl|
contribute an average annual flow of five cubic per second can be estimated by
approxi mating the proportion of the average annual precipitation that is expected
to find its way into the stream Having the area that will produce this flow, the
five cubic feet per second point can be approxi mated from drai nage area maps.

As stated in the definition found at 8 330.2(d), headwaters are those waters,

i ncludi ng adj acent wetl ands, upstreamof the point on the river or stream(i.e. a
surface tributary) at which the average annual flowis less than 5 cubic feet per
second (5 cfs).

A surface tributary system may consist of either a.) defined channel or
dendritic (tree-like, branching) arrangenent of channels wi th adjacent wetl ands,
or b.) part of a large continuumof waters or wetlands. In tributary systens
where there exists one or nore defined channels. any wetlands which are not
i sol ated shoul d be considered adjacent to the waterbody(s). In these cases, the
determ ning factor as to which of the waterbodies the wetland shoul d be
consi dered adj acent to should be the level of influence between the waterbody and
t he adj acent wetland. The waterbody which has the greatest hydrol ogic influence
or exchange with the wetland is the one to which it is considered adjacent.

In systens where there is a broad continuum of wetlands, all are considered
adj acent to the najor waterbody to which it is contiguous. This type of broad
system shoul d not be dissected for purposes of determ ning where the 5 cfs point
does or does not exist as it is all hydrologically and ecologically part of the
same system and should be treated as a whole. Were |inear wetlands with defi ned
stream channel s connect to a streamof greater than 5 cfs or to a broad conti nuum
of wetlands adjacent to a streamof greater than 5 cfs, the portion of the |linear



wetl ands that are to be considered headwaters is that portion which has the
greatest influence or exchange with the defined stream channel upstream of the 5
cfs point.

Section 330.2(e) Isolated Waters: Two commenters recommended that we establish a
distance limt for adjacency. W believe that this would be an unreasonabl e
approach due to the potential variability of the factors utilized in establishing
adj acency for each individual project such as manmade barriers and natural river
berms. Some conmenters recommended that the term"interstate waters or" be
included within the definition of isolated waters to be consistent with the
current definition. W agree with this recomendation. Furthernore, we believe
our proposal was not entirely clear in defining isolated waters. Accordingly, we
have not adopted the proposed definition of the term"isolated waters". |nstead,
we have decided to retain the existing definition, which does include the phrase
"interstate waters or". However, we did further clarify the existing definition
to nore clearly state what we intended in the proposed rule.

For the purposes of NW 26, we have defined isolated waters to be waters of the
United States that are not part of a "surface tributary systeni to interstate
wat ers or navigable waters of the United States. A surface tributary system
includes the waterbody itself, as well as any waters of the United States,

i ncludi ng wetl ands, that are adjacent to the waterbody. Adjacent wetlands include
those that are separated fromthe river, stream or other waterbody by man-nade
or natural barriers such as dikes, roads, river berns, or beach dunes. Thus, a
water of the United States is isolated only when it neets the foll ow ng
conditions: it is nontidal, not part of an interstate or navigable water or
tributary thereof, and not adjacent to such waters.

Section 330.2(o Filled Area: Sone commenters appear to have misinterpreted the
intent of this definition, particularly in regard to pipeline installation. They
interpret the phrase "elininate or cover" to inply permanency, and this nay | ead
to msapplication of the definition to pipeline projects where fill is only
tenmporarily sidecast. Afilled area which is elinmnated or covered as a direct
result of a discharge, whether permanent or tenporary, is the focus of the
jurisdictional determnation. In the case of pipeline installation in a section
404 water, the filled area is the wetland or water covered by utility line
backfill or bedding material and the area covered by the tenporary sidecasting of
trench material. W have carefully considered all comments we received concerning
this section, and have determ ned that the | anguage is sufficiently clear and
appropriate. Accordingly, we have retai ned the | anguage as proposed.

Section 330.2(g) Discretionary authority: Two conmenters requested clarification
of the term"nodification", within the context of discretionary authority, to
clarify that nodification results in additional conditioning of the permt making
it nmore restrictive. Although we never intended the | anguage found at Section
330.1 to all ow expansi on of NWP coverage, we have added | anguage to clarify this
term (Se section 330.1(d)).

Section 330.2(h) Terns and condition: W received no substantive conments on
this section and have retained the | anguage as proposed.

Currently serviceabl e (proposed at section 330.2(i)): Several comenters
requested classification of the two-year limt expressed in NW 3. W have
decided to delete this definition since the termis only applicable to NWP 3, and
we believe that it is sufficiently defined wthin the text of that NAP.
Additionally, the Ianguage within NW 3 has been reworded to clarify the phrase
"two years", as it applies to the NW

Section 330.2(i) Single and conplete project (proposed at section 330.26)): One
commenter objected to the statenent that nmultiple crossings of the sanme waterbody
coul d be considered single and conplete project, and further that all the
crossings should be totaled to determ ne the affected acreage for conpliance with
the NWP. Sone commenters felt the definition of single and conpl ete was bi ased
agai nst | arge scal e devel opment. They recommended that we allow districts to



devel op separate guidelines for |arge scale projects which would define separate
sections or phases of a devel opnent a single and conplete, provided they ha a
separate tinme schedul e for devel opnent, consisted of at |east 20 acres of |and,
and did not inpact the sanme headwater or isolated water nore than once. A
reconmendati on was al so made to devel op an acceptable ratio cal culation on the
acreage filled to the project acreage. These recommendati ons were determned to
be unreasonable, due to the variability in the quantity and quality of aquatic,
resources between regions and individual projects. Many commenters objected to
the definition of single and conplete, particularly as it pertains to |inear
projects. The basis for their objections involved the potential for cunulative
adverse environnmental effects associated wth nmultiple crossings along a single
wat erway or wetland, resulting in a cunulative |ost of habitat and wetl and
fragnmentation. Suggested recommendations to elimnate cunul ative inpacts under t
NWP i ncluded deleting the latter portion of the definition which discusses lines
projects. Another suggestion was to entirely re-define "single and conpl ete".
Several conmmenters requested that we define "distant |ocations,"” or exclude from
the definition as it is an ambiguous term W do not agree with the
practicability of defining "distant [ocations." Situations will occur where a

I i near project crosses separate waterbodies or the sanme waterbody at distant

| ocations and does conply with the terns and conditions of the NWP and does not
result in adverse effects on the environnent, either individually or
curmul ati vel y.

On the other hand, a DE has authority to assert discretionary authority to add
project-specific conditions to reduce the adverse effects on the environnent to
the mnimal level or to require the prospective permttee to apply for
aut hori zati on under an individual permt. This decision by the DE can be based
upon concerns for adverse effects on the environnent or other factors of the
public interest.

The purpose of separating out "linear projects”, wthin the text of the
definition for "single and conplete project" was to effectively inplenent the NW
program by reducing the effort expended in regulating activities with mninma
i npacts, It was never our intention to encourage the use of this definition to
justify piecenmealing of projects. It is the responsibility of each DE to assure
agai nst pieceneal i ng through the appropriate use of discretionary authority. W
believe that this procedure will assure effective and efficient admnistration of
the NWP program

Accordingly, we have adopted this definition as proposed but reorgani zed to make
it clearer.

We have learned that, in certain situations, devel opers have purchased | arge
properties including substantial areas of wetlands, and then have subdi vi ded
those properties into smaller parcels, and sold the parcels intending that each
i ndi vidual parcel could be filled under the authority of NW 26. Such subdi vision
projects constitute an abuse of NWP 26 which was never intended by the Corps, and
whi ch cannot be reconciled with the Iimtations of the Cean Water Act section
404(e). The new | anguage added in NWP 26 states that, in the future, a
subdi vi sion created after Cctober 5, 1984 will be treated in its entirety as a
singl e and conplete project for purposes of the pre-discharge notification and
the ten-acre limt of NWP 26, unless exenpted by the DE under specified
ci rcunstances; this should prevent the abuse of the NWP descri bed above. The
determ nation to all ow the exenption for subdivisions is a discretionary decision
on the part of the DE, and one which will only apply to a |limted nunber of
subdi vi sions. The date of October 5, 1984, was sel ected because on that date the
one-acre and ten-acre limts were added to NWP 26- This rule recognizes the fact
that nost subdivisions are really unified projects, where each separate | ot or
parcel is, often inter-related with the other lots and with the subdivision
streets, utilities, etc. On the other hand, we recognize that in sone situations
tracts of |land have been divided and sold in circunstances which clearly are not



abuses of NWP 26. W expect the DE' s to use their sound judgenment while applying
this rule, and we have provided the DE's with discretion to exenpt any
subdi vi si on or parcel thereof where an exenption would be appropriate. DE s
shoul d ensure that enforcement of this regulation does not lead to unfair or

unr easonabl e burdens for individual | ot owners, and should assert the

di scretionary authority wherever necessary to ensure respect for this regulation.

Section 330.2(j) Special aquatic sites (proposed at section 330.2(k)): One
comment er suggested that the e of special aquatic sites should be expanded to
include all habitats where State or Federally listed rare, threatened, or
endangered species are known to occur. W disagree with this reconmendati on since
it includes all habitats, and is not limted to those habitats recogni zed as
special aquatic sites. A few conmenters requested nore precise definitions for
riffle and pool conplex, sanctuaries and refuges. One commenter appeared to
msinterpret the definition of special aquatic sites, as they questioned how to
di stinguish wetlands identified in the Federal Mnual fromthese special aquatic
sites. It should be noted that wetlands are a special aquatic site and are
included as part of that definition. The definition of special aquatic sites we
are using for N\WP's is found in EPA regulations at 40 CFR 230. 40-230.45. W have
added the termto this regulation for additional information only. To clarify
this intent we have included a reference to EPA s regul ations.

Section 330.3 (a) and (b): Two comrenters stated that |anguage shoul d be added
to indicate that activities pernmitted by prior regulations continue to be
aut hori zed by the proposed NW' s, whil e another conmenter questioned what was
meant by the | anguage "unless the activities are nodified". Activities which were
aut hori zed by previous NAWP aut horizations continue to be authorized. However,
nodi fications of previously authorized activities may result in nore than ninina
adverse environnental effects. We believe this |anguage is appropriate, and have
retained it as proposed.

Anot her comment er suggested that we nove this section to appendix A with the
nationwi de permts. W believe that the location of this section is appropriate
and have retained it at section 330. 3.

Section 330.4(a) and (b): Mst of the comments we received in response to these
sections expressed concerns of NW's being used to override the | ocal approval
process. W disagree with this concern, although we did include a minor rewording
of this section regarding state and | ocal approvals for clarification.

Section 330.4 (c): The mpjority of comrents objected to our authorization of NW
activities in a state that has denied the 401 water quality certification for a
particular NAP. It was further added that the denial of 401 water quality
certification for a particular NW should automatically require processing of an
i ndi vidual permt application. W believe that the denial of 401 water quality
certification should not be the sole basis for requiring an individual permt
application for activities which would otherwi se conply with the ternms and
conditions of a nationwi de permt. Denial of state water quality certification
does not necessarily nmean that adverse environnental effects will occur. Rather,
it indicates that the state standards have not been net. Thus, when the state
standards are net, (i.e. an individual 401 certification issued) the NWP
aut hori zati on should be available to the prospective permttee. To assure that
nmore than mni mal adverse environnental effects do not occur, it is specifically
noted that the DE may exercise his discretionary authority in those cases where
the adverse effects on the environment either individually or cunulatively woul d
be nore than mnimal or where the DE has concerns for other factors of the public
i nterest.

Several commenters requested that for those NW's requiring notification, the
30-day review period should cormence i mmedi ately upon recei pt of the notification
rat her than upon receipt of the 401 water quality certification. W agree with
this reconmendati on as previously discussed in section 330.1(e) and have so
nodi fi ed the | anguage of this section.



Several states indicated that a final determ nation could not be nade until the
final regul ations have been published or the Corps subnits a request for final
certification for review and conment. In response to these comments, it should be
noted that the states will have an opportunity to make a final decision on
certification of the NW' s upon publication of the final regulation

Section 330.4(d): Several states indicated that a final determ nation could not
be made until the final regul ati ons have been published or the Corps subnmits a
final consistency determnation for review and coment. In response to these
comments, it should be noted that the states will have an opportunity to nmake a
deci sion on consistency deternination of the NW' s; upon publication of the fina
regul ation.

Several conmenters objected to any activities being authorized under an NAWP in
states which have previously disagreed with the coastal zone nmanagenent
consi stency determnation for that NWP. W believe that a disagreenment with
coastal zone managenent consistency should not be the sole basis for requiring an
i ndi vidual permt application for activities which would otherwi se conply with
the terns and conditions of a nationw de permt. W have nmade only m nor
revisions to this section since it is specifically noted that the DE may exercise
his discretionary authority in those cases where the adverse effects on the
envi ronment would be nore than mninmal or where the DE has concerns for other
factors of the public interest.

Several conmenters requested that for those NWP's requiring notification, the
30-day review period should commence i mmedi ately upon receipt of an individual
coastal zone managenment consistency determ nation. W agree with this
recommendati on as previously discussed in section 330.1(e) and have so nodified
t he |l anguage of this section

In 1990, section 307(c)(1l) of the CZMA was anended to require that Federa
agency activities within or outside the coastal zone that affect any |and or
wat er use or natural resource of the coastal zone shall be carried out in a
manner which is consistent to the nmaxi num extent practicable with the enforceabl e
policies of the approved state coastal zone managenent prograns. This anmendnent
was intended to reverse the Supreme Court decision in California v. Watt which
found that an activity nmust be within the coastal zone in order to "directly
affect" the coastal zone. However, this anmendnent does not change the |ong
standi ng position of the Departnent of the Arny that, for the purposes of the
NWP's, activities occurring wholely within one state need not receive CZM
consi stency agreenent from adjacent states.

Section 330.4(e): Many conmenters reconmended that we include an appeal
procedure to the Division Engineer or Chief of Engineers in those cases where a
District or Division Engi neer has believe that an appeal process would be
unnmanageabl e and burdensone to both, the Corps and the public. Furthernore, even
where discretionary authority has been asserted to require an individual permt,
the activity would still have an opportunity to receive approval through the
i ndi vidual permt process. As such, we have not provided any appeal procedures
for this section.

Section 330.4(f): Some conmenters requested that we enter into section 7
consultation relative to the Nationwi de Permit Program W have decided that a
section 7 consultation is not required since the program specifically does not
authori ze any activity that jeopardizes the continued exi stence of a threatened
or endangered species, or destroys or adversely nodifies the critical habitat of
such species. The regulations as witten provide the appropriate procedure where
the permittee, or other source, notifies the DE that such inpacts m ght occur.

Several conmenters requested that for those NWP's with notification requirenents
that the resource agencies should be included in that process. W have decided to
provide notice to the resource agencies during the notification process. Further
di scussion of this issue can be found in our discussion for Appendix A



Many commenters objected to the use of the word "proposed” in the phrase
"speci es proposed for such designation as being too vague and undefined. However,
this termis used in the Endangered Species Act and is used in that context.

Section 330.4(g): Several comenters considered that the NAWP programis
i nconsistent wth the National Hi storic Preservation Act (NHPA) or 36 CFR 800,
Protection of Historic Properties. W have determined that the NWP condition at
appendi x A conplies with the requirenents of the NHPA and is consistent with 36
CFR 800 as inplenented by 33 CFR 325 appendi x C.

Several commenters requested a definition of a "reasonable opportunity to
comment” for awaiting replies fromthe SHPO The procedures for providing the
SHPO and the ACHP a reasonabl e opportunity to comment on the effects of Corps
permit actions on historic properties are addressed in 33 CFR 325 appendix C. To
be consistent with appendix C we have reworded this section to clarify that
conpliance with appendix Cis required.

Several commenters objected to the term"potentially eligible for listing" as
bei ng too amnbi guous and uncertain and requested clarification. It is our intent
to require reporting on inportant properties that the prospective permttee has
reason to believe may be eligible for the National Register of Historic Places so
that we could take into account their eligibility and the inpacts on such
properties. W do not believe that reporting should be Iinited to properties that
were |listed or determined eligible for the National Register. In an effort to
clarify this point we have decided to use the phrase "which the prospective
permttee has reason to believe may be eligible for Iisting." W recogni ze there
is still some uncertainty in this term However, if the prospective pernmittee has
any doubt about the historic significance of the property to be affected by the
proposed project, he should contact the State Hi storic Preservation Oficer
(SHPO) for nore information. If the SHPO believes that the property may be
eligible, the prospective pernittee nmust notify the DE. Appendi x A has been
revised to reflect this change.

A few commenters questioned why we nmade a distinction between Federal pernittees
and non-federal permttees this section. It should be noted that Federal
permttees nmust conply with | provisions of Section 106 of the National Historic
Preservation Act and will follow their own procedures to compl5 with the Act.
While the Federal permittees procedures will normally satisfy the NHPA, this does
not renove the Corps responsibility to ensure that the Federal permttees action
al so satisfies the Corps responsibilities under the NHPA.

Section 330.5(a): One commenter suggested that 1330.5 should be place in
appendi x A with the NWP9. The inference was that the format was confusing and
applicants would only read appendi x A regardl ess of references. One comenter
requested that an NWP coul d not be nodified without input fromresource agencies.
We do not agree that applicants wll only read appendix A And further, if NAP is
nodi fied, the nodification nust conply with the procedures specified § 330.5,
whi ch provides for public review and coment.

Section 330.5(b): Two comrenters stated that the date of issuance and the
effective date were unclear. One conmenter requested that the notice, procedure,
and proposals to issue, nodify, or reissue NWP's should include, the state agency
responsible for water quality certification. One commenter, suggested that it
shoul d be just as easy to ask for revocation of a pernmit as it to issue the
permt. One comrenter suggested that the Chief of Engineers should respond in
witing within 30 days with the results of his considerations of newy proposed
NWP's to the person who proposes a new permt, conditions, or changes to existing
NWP's. One conmenter stated that the procedures appear unworkabl e and recomrended
a sequential procedure to finalize the NWP's before regional conditions are

devel oped.

The effective date of the NWP's will be clearly stated when they are published
by the Chief of Engineers. W see no need to require the state agency responsible
for water quality certification to be included in the public notice. W wll



| eave this decision to the Division Engineer if he determnes it is beneficial to
include the state agency in the public notice. The procedure for revocation of an
NWR shoul d this be deenmed appropriate, are actually easier than issuance since
décunent ati on under NEPA and 404(b) (1) conpliance analysis would not be required.
A public notice and opportunity for a public hearing would be required to obtain
public comment. W do not agree that the Chief of Engineers should be required to
respond within 30 days to the person who proposes a new permt, conditions, or
changes to existing NWP's. The correspondence will be acknow edged but not
necessarily within 30 days or by the Chief of Engineers. W do not agree that
sequencing is required to include regional conditions to the NWP. Any conflicts
that may develop during final issuance of an NWP can be resol ved and regi onal
condi tions nodified, deleted, or added before final publication of the NW's.

Section 330.5(c): Several comenters requested that a grand-fathering period
fromone to two years be specified for those who have conmenced work or made
substantial commtnents in reliance on an existing NWP. One commenter suggested
that the Division Engineer retain the authority to nodify, suspend, or revoke an
NWP for a specific geographic area while another commenter suggested that only
the Chief of Engineers could revoke an NWP on a state |evel. One conmenter
requested that Executive Order 12630 should be full week, stating that the NW
bei ng nodified, suspended, or revoked could be considered a taking where an
appl i cant may have established vested rights in a project based on the NW
aut hori zati on.

W agree that the grandfather period reads to be specified to avoid confusion and
to be consistent. Therefore, the word "equitabl e" has been deleted and a
grandfathering period, if appropriate, will be as specified in § 330.6(b). W do
not agree that discretionary authority should not be delegated to either the

Di vi sion Engineer or District Engineer. The Division Engineer and the D strict
Engi neer are capabl e of making these deci sions as denonstrated by previous
determ nati ons. Exercising discretionary authority does not constitute a taking
of property for which conpensation is due. The decision by a Division or District
Engi neer to assert discretionary authority is based on a determ nation that the
adverse environnmental effects either individually or cumulatively would be nore
than minimal or that there are other concerns for the public interest that would
be nore appropriately evaluated in a regional general pernit or an individual
permt application. Further, asserting discretionary authority is not a final

deci sion since the proposed project would have the opportunity to receive
approval as a regional general permt or an individual permt.

Section 330.5(d): Several comenters were in favor of the District Engineer's
authority to nodify, suspend, or revoke a specific activity's authorization under
an NWP. Several conmenters requested that the Division Engineer retain
di scretionary authority as a check and bal ance. Several commenters were concerned
that no public notice was being i ssued when the District Engi neer exercised his
di scretionary authority. Several commenters requested that an appeal process
shoul d be included in the NWP program when the District Engi neer exercises
di scretionary authority.

W disagree that the exclusive right to exercise discretionary authority should
be retained with the D vision Engineer. Division Engineers have agreed with the
District Engineers' recommendations ninety-five percent of the tinme. The five
percent where the Division Engi neer has not agreed with the District Engineer is
not sufficient reason to retain discretionary authority with the Division
Engi neer. There seens to be sonme confusion as to the District Engineer's
exercising discretionary authority for a specific activity's authorization under
an NWP. The exercising of discretionary authority is for an individual activity
and not regional or statewide. Therefore, there is no need to issue a public
notice. In the event that a DE asserts discretionary authority to require an
i ndi vidual permt application, a public notice of the subsequent application
woul d be published by the DE. We have not included an appeal procedure for



di scretionary authority. We believe that an appeal procedure woul d be unnecessary
and burdensone, and further, the assertion of discretionary authority by a DE
does not represent a final decision, since the activity in question may still be
aut hori zed by an individual pernit.

Section 330.6(a): Mdst commenters recommended that when a DE is requested to
verify an NWP authorization by a permittee, that the DE should be required to
respond to the permttee with a witten confirmation within 30 days of receipt of
such request. Qther comrenters incorrectly assunmed that notification for all NWPs
was mandatory.

Since all NW activities (except those requiring PDNs) are authorized w thout
the requirenment to notify the Corps, the DE's witten verification is considered
a service to the public. Therefore, we have not provided a specific tinme limt
for DE verification of NW' s, However, we have indicated that the DE will respond
as pronptly as his workload priorities allow Because of the dynam c nature of
the section 404 program the intent of the two-year tinme limt on witten
verifications is to allow for appropriate adjustnments or clarifications in
jurisdiction, policy and procedure. Furthernore, we are changing the wording of
the paragraph to clarify that the verification is valid for a period of no nore
than two years, unless the NWP is nodified, suspended, or revoked, such that the
activity would no longer conply with the terns and conditions of the NWP. In
t hese cases the provisions of 8 330.6(b) will apply for those activities which
have commenced or are under contract to comence.

Anot her comment er suggested that we add a "grandfather" provision to 8 330.6(b)
for activities authorized by NAP #26 so that re-verification of the NW

aut hori zati on would not be required as a result of the NW reissuance; unless the
proposed activity would no | onger conply with the terns and conditions of any
nodi fications (i.e. acreage limts) in the final regulations. W recognize that
many activities authorized by the existing NW's will be unaffected by any
changes in this regul ation. As such, we have included | anguage in this section to
clarify that a verification letter witten by the DE confirm ng authorization
under an NWP continues to be valid beyond the date of the NWP expiration and any
subsequent reissuance or nodification, provided the reissuance or nodli cadon does
not affect the activity's conpliance with the NWP. It should be further noted
that this provision will be applicable to all activities authorized by NWP' s. W
have al so added a subparagraph to this section to provide, in situations where a
state has denied 401 water quality certification and/or did not agree with the
Corps CZM consi stency determ nation, for verification of activities subject to
the prospective permittee satisfying the 401 water quality certification and/or
CZM consi st ency concurrence requirenents of 33 CFR 330.4(c) and/or 33 CFR

330. 4(d).

Section 330.6(b): Two commenters indicated that the | anguage concerning
expiration of the NWP's in this section is not consistent with the | anguage found
in 33 CFR 330.5(b). These commenters al so questioned the need for the | anguage
stating that work conpl eted under the authorization of an NWP continued to be
aut hori zed under the NWP. One commenter requested that the DE should be all owed
to extend the expiration date for a project that has been comenced beyond the
12-nonth time limt. If acreage limts are revised, the comenter indicated that
previously approved projects that exceed the revised acreage limts would have to
apply for a new individual permt.

We agree that the | anguage concerning expiration of the NWs may have been
confusing. To clarify this point, we have clarified the | anguage of this

regulation to indicate that the NWs will expire five years fromthe effective
date, unless sooner nodified or revoked. At the tinme of publication, the
effective date of the NWPs will be specified. The conmenters appear to have

m st akenly believed that the NWPs only authorize construction. As with individual
permits, the NWPs authorize not only construction, but also continued naintenance
and operation of any structure or fill conpleted under such authorization. W



believe that 12 nonths fromthe expiration, nodification, or revocation of an NWP
is a reasonabl e anmount of time to conplete a project that has been previously
aut hori zed, and as such, we have not extended this tine limt.

Section 330.6(c): Mst conmenters objected to nultiple use of NWPs ("stacking")
saying that the policy would allow nore than mni mal adverse environmenta

ef fects by pieceneal and cunulative filling. Some comrenters objected because
allowing nmultiple use of NWPs on a single project site would prejudice future
applications on the go nme property. Still others believed that the concept of

nore than mnimal and single and conpl ete project were not adequately defined.
Ref erence is nade to 33 CFR 330.2 for the definition of single and conplete
project and the preanbl e | anguage on 330. 2(i).

We disagree with the commenters and are retaining the proposed wordi ng of §
330.6(c). If an activity authorized by an NWP is likely to occur independently of
a large single and conplete project.' considerations of fairness and equity
require that it be allowed. The Corps is involved in regul ating many projects
where there is, in fact, independent utility for a portion of a project where an
NWP woul d aut horize activities which would allow the activity to go forward. In
such cases there is often an additional portion of the project which would need
an individual permt.

However, the portion that would be allowed by NWP woul d proceed whether or not
the additional portion of the overall project were authorized. W believe this
position is supported by the NEPA case |law. Those comenters' concerns that
adverse environnmental effects may be nore than m nimal should be alleviated by
the requirenent that the same NWP tan only be used once for a single and conplete
project, except for linear projects. Furthernore, where a DE believes that
adverse environnmental effects are nore than nininal he may invoke his
di scretionary authority to add project specific conditions or to require an
i ndi vidual permt application.

Section 330.6(d)- Many commenters objected to this section, suggesting that
conbi ni ng NWPs and i ndi vidual permits would constitute piecenealing, and
requested that activities with portions requiring an individual permt should be
eval uated as a whol e under the individual permt review They suggested that
fragnmentati on woul d i ncrease cunul ati ve adverse inpacts and elimnate options for
i mprovenment to proposed projects. Several commenters suggested that conbining the
NWP woul d precl ude decisions on individual permts based on conpl aints of
"substantial commitnments" with regard to financial obligations. W do not agree
that the conbining of NWPs and individual permts necessarily constitutes
pi eceneal i ng. There are many situations where a portion of an overall project
that only involves adverse environmental effects covered by an NW woul d be built
(i.e., have independent utility) with or without associated activities that nay
require an individual permt. In such cases it would be inequitable to delay a
deci sion on the NWP pendi ng a decision on the individual permt. The proposed
| anguage requires that the individual permt docunentation nust include a
di scussion of the adverse environnental effects of the entire project, including
related activities authorized by NAWP. The applicant nust understand that
aut hori zation of an NWP will not prejudice the decision on an individual permt
regardl ess of financial comm tnents.

Appendi x A to Part 330-Natilonwi de Permits and Conditions

W have noved the nationwi de permts and their required conditions from 33 CFR
330.5 (a) and (b) to a new appendix A. W have reissued the 26 existing
nati onwi de permts, sone with nodifications, and have issued 10 new nati onw de
permits, rather than the 13 proposed. In addition, we have added the existing
best managenent practices now found at 33 CFR 330.6 as condition to the
nati onwi de permts and have added two new conditions. W have reserved the NAWP



nunbers 29, 30, 31, and 39. They will be used for any new proposed NWPs after
notice and opportunity for public comment in accordance with 33 CFR 330-5.
Nationwi de permts (NWSs), are a type of general permt issued by the Chief of
Engi neers and designed to regulate certain activities having mniml adverse
effects on the environnent both individually and cunul atively, in a manner
entailing little, if any, delay or paperwork. If the project does not conply with
the termand conditions of the NW and can n be or is not nodified to conply with
t terns and conditions of the NWP, the proposed project is not authorized by NW
but may be eval uated for authorization under a regional genera permt or an
i ndi vidual permit. These nationw de permits are proposed, issued, nodified,
rei ssued (extended) and revoked fromtinme to time after opportunity for public
noti ce and comment. Proposed new NWPs or nodification to or reissuance of exist
NWPs wi Il be adopted only after pub conment, the opportunity to request public
hearing, and a finding of conpliance with applicable standard The Corps will give
full consideration all coments received prior to reach a final decision

Ceneral Comments

Many commenters general ly supported the NWP program because it allows the Corps
to focus resources activities with greater adverse environnental effects. Some
di sagree that the NWP's will result in a decrease in overall workload, Mny
comment felt that the ternms and conditions of sone of the NWPs were too vague a
needed to be clarified. Sonme felt that clear standards for the use of mtigation
are needed. One conmenter requested that forns should be used for the information
required for condition 13. Many of the NWPs are being clarified.

Form ENC 4345 may be used for notification.

A majority of the conmenters who were opposed to the NWP program were opposed
because they believe that the programw || contribute to wetland | osses and the
destruction of wildlife habitat, and that the programis contrary to the
President's goal of no net |oss of wetlands. W support the President's goal of
no net loss of wetlands. Wtland | osses, under the nationwi de permt program have
been substantially reduced fromthe progranmis inception in 1977. This reduction
in adverse effects contirus3 and the proposed changes will result in additional
substantial reduction in adverse effects over the 1986 nati onwi de permt program
Al though there will be continued small |osses of wetlands tinder the nationw de
permt program the net |osses of wetlands and wildlife habitat will be m ninal
Concerns for local types or areas of wetlands and other |ocal concerns should be
directed to the appropriate DEs for possible exclusion through the use of
di scretionary authority or regional conditions.

Many of the commenters recomrended that the Corps devel op a systemto nonitor
and assess cunul ative adverse environnental effects to wetlands under the NW
program The Corps has enhanced its efforts in recent years to nonitor and assess
curmul ative adverse effects to wetlands under the NWP programand vie intend to
continue to inprove this effort.

Several of the commenters were concerned that renoving the NWPs fromthe CFR
woul d conplicate the adm nistration of the NWP program make it |ess enforceabl e,
confuse the public, and m ght not conply with the Adninistrative Procedure Act.
We di sagree, and upon the expiration of the NWs in five years fromtheir
effective date, will renmpove appendix A fromthe CFR and i ssue the NWPs separately
fromthe regul ations governing their use. Until the NWs in appendix A are
renoved fromthe CFR the proposed issuance, reissuance, nodification, and
revocation of NWPs will be published in the Federal Register concurrent with
regional public notices issued by district engineers. After the NWs are renoved
fromthe CFR, the Chief of Engineers and district engineers will issue public
notices to solicit conments and to provide the opportunity to request a public



hearing. All comments will be included in the adm nistrative record, and
substantive comments addressed in a decision docunment for each NWP. The final
deci sions on the NW's will be announced by the Chief of Engineers concurrent
with regional public notices issued by district engineers.

One comment er suggested that we change the | anguage, in the first sentence of
appendi x A from"optional" to "nandatory."” One commenter thought that the changes
to the NWP program including the addition of now NWPs, woul d underm ne state and
Il ocal efforts to regulate activities and that consistency is needed. Another was
concerned about the applicability of old RGs when the new NWPs are issued. The
term"optional" nationwide permt is intended to indicate that a prospective
permttee is not necessarily required to proceed under the ternms of an NVVP but
at his option nay apply for an individual or regional general pernit. It should
be noted, however, that the introduction to appendix A has been rewitten to
clarify the nandatory nature of the permt conditions if a prospective pernittee
chooses to undertake an activity authorized by an NW. W believe that the
programwi || not undermine any state or local efforts to regul ate wetl ands and
that consistency is enhanced by the nationw de permt program RG.s addressing
NWP matters have been captured in the nationwi de permnmit regulation and are no
| onger applicable.

Al'l the changes taken together should result in an overall increase in
protection of the aquatic environnment and an overall decrease in workload. Any
wor kl oad savings will be devoted to nore efficient individual permt processing

and i ncreased enforcenent and conpliance activities.

Mtigation

Many commenters objected to allowing the DE to consider nmitigation to reduce,
"buy down" or "wite down" the adverse environmental effects of a proposed NW
activity to the mininmuminpact [evel. Many comenters indicated that requiring
mtigation is contradictory with the presunption that NW actions do not have
nmore than mni mal individual or cunul ative adverse environnmental effects. Many
commenters further requested that the DE should be required to make the m ni ma
i npact determ nation prior to considering any proposed nmitigation. Many
conment ers obj ected that the sequencing requirenment (to consider avoi dance,

m ninization and only then conpensation) has not been included in the NW
Program Qhers al so objected that the mtigation requirenments of the NWP Program
are not consistent with the Arnmy/ EPA Menorandum of Agreenent on Mtigation dated
February 1. 1990.

Concerning the Mtigation Options discussed in the April 10, 1991 Federa
Regi ster notice, three tinmes as many commenters favored Mtigation Option 2 over
Mtigation Option 1. Many of the commenters who favored Option 2 supported the
concept that mitigation should only be required if the DE deternines that
resources need to be conserved. Sone commenters recomended that mitigation
devel opnent should be left to the discretion of the applicant. O hers requested
that the DF should be required to coordinate with other Federal and state nBource
agencies to determ ne what is appropriate and practicable mtigation.

Many commenters requested that criteria for appropriate and practicable
mtigation should be included in the in the mtigation discussion. Ohers
requested a di scussion of how to deternine when mtigation is practicable. Mny
ot her commenters requested that gui dance be included to assist prospective
permttees in devel oping appropriate mtigation proposals.

In response to the comments concerning whether the DE should allow an activity
to proceed under a relevant NWP when the nitigation reduces the adverse
environnental effects to the mnimal |evel (the "buy dowm" or "wite' down"
concept), we believe it is indeed appropriate for the DE to consider nitigation
in determ ning whether the proposed activity will result in no nore than a
m nimal | evel of adverse environnmental effects. Wile the Menorandum of Agreenent
on Mtigation between the Arny and the EPA applies only to standard (i ndividual)



permits, it specifically provides for the concept of mitigation to reduce adverse
environnental effects. The Council of Environmental Quality's National

Envi ronmental Policy Act |nplenenting Regul ations and the section 404(b) (1)

Cui del i nes al so provide for using mitigation to reduce adverse environnenta
effects prior to determ ning whether the effects are significant. Section
230.7(b) (1) of the section 404(b)(1) CGuidelines do not require that genera
permts (including nationw de permts) comply with 8 230.10(a) (alternatives

anal ysis) of the, 404(b)(1) Cuidelines. An alternative analysis which includes
consi deration of off-site alternatives is not required for evaluating projects
under the nationwi de permit process. On the other hand, it is appropriate to
avoid and mnimze inpacts on-site and to use other fornms of mtigation to reduce
adverse environnmental effects of nationw de pernmit activities to the mnim

i npact level. In summary, the net inpact concept regarding the determ nation of
mninmal, is consistent with NEPA, the Arny/EPA Mtigation MOA and the section
404(b) (1) Guidelines as they pertain to general permts.

After considering the conments received on Mtigation Options, we have
determ ned that a nodified version of Mtigation Option 2 is appropriate for the
nationwi de permt program DE9 should use the foll owi ng procedure in evaluating
nati onwi de permt proposals that mght require a mtigation analysis prior to
determ ni ng whether the proposed activity is authorized by a particul ar
nati onwi de permt.

In reviewing an activity under the notification procedure, the DE will first
determ ne whether the activity will result in nore than m nimal adverse
environnental effects. The prospective pernittee may, at his option, subnit a
proposed mtigation plan with the predi scharge notification to expedite the
process, and the DE will consider any optional mitigation the applicant has
included in the proposal in determ ning whether the net effect of the proposed
work is minimal. The DE will follow the notification procedures and will consider
any comments from Federal and state agencies concerning the need for mtigation
to reduce the project's adverse environnental effects to a mnimal level. If the
DE determ nes that the activity conplies with the terns and conditions of the
NP, he will notify the nationwi de pernittee and include any conditions he deens
necessary.

If the DE deternines that the ad' verse effects of the proposed work are nore
than mnimal, then he will notify the prospective permttee either: (1) That the
proj ect does not qualify for authorization under the NWP and instruct the
applicant on the procedures to seek authorization under an individual permt; or
(2) that the project is authorized under the nationwi de pernit subject to the
permittee submitting a mtigation proposal that would reduce the adverse
environnental effects to the nmininal level. This mitigation proposal nust be
approved by the DE in witing prior to commencing work. It will be optional
whet her the DE notifies the Federal and state resource agencies of the mitigation
proposal . These agencies will submt their comments on what they consider to be
appropriate nitigation in their -response to the origi nal predischarge
notification. The DF will not be required to commence a second 30-day
notification procedure. If the net adverse environnental effects of the project
(wWwth the mtigation proposal) are mnimal, the DE will provide a tinely
response, to the applicant infornmng himthat the project can proceed under the
ternms and conditions of the nationw de permt.

DEs are encouraged to provide information in appropriate circunstances to the
public on what they will normally consider to be appropriate mtigation for
determ ni ng what constitutes nini num adverse environnental effects in certain
situations and/or for certain wetland types.

Several conmenters supported nitigation banking and the trust fund concept,
whil e several other commenters objected to one or both concepts. One commenter
requested that clear guidelines should be required for the use of mitigation
banks or trust funds. Another commenter suggested that regional mtigation



banki ng strategi es shoul d be devel oped. Several commenters indicated that
mtigation banking should only be considered as a |last resort after mininization,
restoration, creation and enhancenent have been exhausted. One commenter
reconmended that nonitoring and utilizing eval uation nethodol ogi es shoul d be
performed regularly to account for |osses and gains at banks. Finally one
commenter favored nitigation banks because they are better than having nunerous
smal | wetland mitigation projects.

W believe that nmitigation banking and utilizing trust funds are acceptabl e
met hods of mtigating for adverse inpacts that mght result fromthe use of
nationwi de permts. Due to the m nor nature of adverse environnmental effects
caused by activities authorized by nationw de permts, both of these concepts are
excel l ent nethods of mitigating for numerous snall projects. Furthernore,
appropriate utilization of mtigation banks for numerous snmall discharges is
better for the environment because mitigation banks can result in |arge bl ocks of
contiguous wetlands that perform many functions. Appropriate nmethods of utilizing
t hese concepts shoul d be determ ned regionally, although we expect to provide
further national guidance in the future.

Need for EI'S

A few commenters felt that the nationwi de permt programas a whole is a mgjor
Federal action significantly affecting the quality of the human environnment and
that an EI'S should be prepared. Sone felt that all or sone of the nationw de
permits would result in nore than mininmal adverse environnental effects, and that
the Corps had no evidence to support its prelimnary determnation otherw se. One
comment er was concerned that secondary inpacts have not been considered. In
response, we have made a final determination that this action does not constitute
a maj or Federal action significantly affecting the quality of the human
environnent. In addition, environnental documentation has beer prepared for each
proposed nationwi de pernit. This docunentation includes an environnental
assessnment and, where relevant, a section 404(b)(1) Guidelines conpliance review.
Copi es of these docunents are available for inspection at the office of the Chief
of Engi neers and at each Corps district office. The NEPA docunents denonstrate
that the NWPs conply with the requirenents for issuance under general pernit
authority This includes consideration that the nati onwi de pernmits which may have
a potential to cause nore than nininal, adverse effects on the environment ha
been conditioned to require notification to the DE. In this way, we have insure
that activities will not occur under the NWPs whi ch woul d cause nore than m ni mal
adverse effects on the environnent. Secondary and cunul ative inpacts have been
considered in the docunentation

Nat i onwi de Permts

1. Aids to Navigation. One commenter requested that this NWP be conditional to
comply with its state CZM plan. Anot her conmenter requested that predischarge
notification be added to this NW so that applicants could be advised that a
permt is required fromthat State. 33 CFR 330.4(a)(2) states that the NWPs do
not obviate the need to obtain other Federal, state, or |ocal authorizations
required by law. W disagree that there is a need to add further conditions. As
such we have retained the proposed wording.

2. Structures in Artificial Canals. One comenter suggested that the term
"artificial canal" is interrupted by sone to include channelized natural areas an
these should be clearly concluded in the proposed | anguage. Anot her comrenter
supported linmting the NWP to structures serving only single-fanily residences
and suggested that structure which interfere with water circul ati on be excl uded.
Anot her commenter stated4 that artificial canals may support inportant habitats
for fish and wildlife, and suggested that the NW should state that structures



that may directly inpact vegetated wetlands or productive water bottons are not
aut hori zed.

It is a valid concern that the termartificial canal may be interpreted by sone
to include channelized natural areas. However, we believe that our district
personnel will have the resources to distinguish between the two. |In accordance
with 33 CFR 322.5(g) structures in previously authorized canals would have been
consi dered under applications for the original canal work. In grandfathered
canals or in cases where structures may not have been considered, the District
Engi neer may use discretionary authority to evaluate structures if nore than
mninmal inpacts are anticipated. Therefore, we do not find it necessary to limt
structures to those only serving single famly residences. CGeneral condition 4 of
appendi x Ato part 330 states, in part, that "no activity may substantially
di srupt the novenent of those species of aquatic life indigenous to the
wat er body. W believe that this condition will ensure that adverse inpacts to
aquatic life will not occur or if they may occur will be a basis for
di scretionary authority by the DE

It is a valid concern that the termartificial canal nay be interpreted by sone
to include channelized natural areas. However, we believe that our district
personnel will have the resources to distinguish between the two. |In accordance
with 33 CFR 322.5(g) structures in previously authorized canals woul d have been
consi dered under applications for the original canal work. In grandfathered
canal s or in cases where structures may not have been considered, the District
Engi neer may use discretionary authority to evaluate structures if nore than
m ni mal inpacts are antici pated. Therefore, we do not find it necessary to limt
structures to those only serving singlefam |y residences. General condition 4 of
appendi x A to part 330 states, in part, that "no activity may substantially
di srupt the novenent of those species of aquatic life indigenous to the
wat er body. We believe that this condition will ensure that adverse inpacts to
aquatic life will not occur or if they may occur will be a basis for
di scretionary authority by the DE

3. Maintenance: W received a wide range of conments on this proposed nationw de
permt Wiile a few commenters objected to this nationwi de permt stating that it
was too broad, others commented that it was too restrictive. However, the
maj ority of comments were generally supportive of our proposed changes. Many
favored the clarification of "currently serviceable" to allow two years for the
repair or replacenent of those structures and fills damaged or destroyed by
storms, fire, floods or other discrete events. Several commenters indicated that
t he proposed NWPs contai ned confusing | anguage and requested that we define or
clarify the terms "current safety standards", 11 substantial change", "m nor
deviations" and "within the past two -years" W agree that the two-year tine
limt and the term "substantial change" nay have been confusing to sone so we
have reworded the provision for the two-year tinme limt for repair or replacenent
for certain structures and fills to clarify our intent, and we have deleted the
term "substantial change". However, experience has shown that all structures and
fills require mai ntenance periodically. As a part of this nmaintenance effort it
is inportant to note that inprovenents in technology and concerns for public
safety warrant mnor deviations for repair and replacenent activities. As such,
we have retained the terns "current safety standards" and "m nor deviations" to
provide the flexibility necessary for this nationwi de pernit to keep pace with
construction technol ogy and public safety. As with all nationw de permts,
activities performed under this nationw de pernit nust conply with the terns and
conditions of the nationwi de permt. Further, it should be noted that the DE has
the authority to further nodify or restrict this nationwi de pernmt or to assert
di scretionary authority over any specific activity where the adverse
environnental effects are nore than m ni mal

4. Fish and WIdlife Harvesting, Enhancenent, and Attraction Devices and
Activities: As a part of the proposed nodification of this nationw de pernit, we



wer e seeking conments on whether to add small aquaculture activities to this
nationwi de permit. In response to this, we received many conments that objected
to the addition of small aquaculture activities to this nationwi de permt, while
ot her commenters, including sone state agencies requested that we define this
term before we seek public comments. However, a few commenters suggested that we
i nclude small-scal e shellfish aquaculture activities since this activity has a
l ong and successful tradition. W agree that traditional clamand oyster farm ng
and harvesting activities have only mininmal adverse environmental effects. In
fact, these activities thenselves are environnentally sensitive and are dependent
upon a healthy aquatic environnment for their continued success. As such, we have
added shellfish seeding to this nationw de permt provided this activity does not
occur in wetlands or vegetated shall ows. However, after review ng the comments we
received in response to the term "small aquaculture activities", we have deci ded
not added other aquaculture activities to this nationw de pernit. However, we
bel i eve that these types of activities can be acconplished in nost cases with
m ni mal adverse effects on the environnent, including the aquatic environnent,
and may be appropriate for a regional general permt under certain conditions.

5. Scientific Measurenment Devices. Mdst of those who commented on this permt
agreed to the added activities. A few were concerned that there was no

description of what woul d be considered as a "small" weir or flunme, and
structures mght be pernmitted that would interfere with mgratory fish. To
address these issues we have limted the quantity of fill for small weirs and

flumes to 25 cubic yards consistent with the limts inposed by nati onw de permt
18. Also we have required a notification on those small weirs and flunes
requiring a discharge of nore than 10 cubic yards of fill material. Such
notification requirenent should provide the opportunity for a review of those
activities large enough to affect migratory fish. Furthernore, general condition
4 has been nodified to reduce potential disruption of nmigratory fish

6. Survey Activities: Sonme of those commenting m sunderstood that the nationw de

permt specifically does not authorize discharges associated with drilling,
roads, and well pads. A second concern was killing aquatic organi sns, especially
endanger ed species, by the blast shock during seismc tests. The NWP is clear
that drilling, roadway and wel| pads are not authorized. The district engineer

must be guided by the presence or absence of endangered species habitat in his
consideration to regionally condition or take discretionary authority over
seism c test operations involving discharges. General condition Il requires that
the pernittee notify the DE if any |listed species or critical habitat m ght be
affected or is in the vicinity of the project. In such cases, no work shall begin
on the activity authorized by the NWP until the permittee is notified by the DE

7. Qutfall Structures. Several commenters reconmended that this nationw de
permt should not apply to, activities exenpt under NPDES, such as sone
stormnvater outfalls, or in states that have not assuned responsibilities under
NPDES fromthe EPA. O hers stated that review of outfall structures' under both
NPDES and this nationwi de permt were negligent in recognizing the requirenents
for review under the NHPA. It was recommended that the Corp obtain clearance from
the appropriate SHPO prior to any witten nationwi de pernit verification

In response to the above comments, we refer to the "notification" procedure
required for this NWP. The DE nmay add conditions on a case-by-case basis for
any activity where it is determned that conditions are necessary to satisfy the
terns and conditions of the nationw de pernmit. Further, general condition 12
requires the permttee to informthe DE if the authorized activity may adversely
affect any historic properties. Were such properties nay be affected, the
permttee may not begin work until the DE has satisfied the procedures at 33 CFR
330.4(9).

A few commenters agreed with the proposed revisions to this NW, since it would
authorize outfalls, previously authorized in conpliance with, or otherw se exenpt
fr om NPDES



Some commenters objected to the advance "notification", as they felt it to be a
duplication of reporting systens since the Corps is presently notified of pending
NPDES, permt applications. O these commenters, one also objected to the DE' s
ability to add conditions without division approval.

Many commenters objected to the proposed revisions for this NAWP. The stated
concerns included: a lack of citing criteria, no design specifications for the
outfall structure itself, or associated construction methodol ogi es; reliance on
NPDES regul ation is i nappropriate since it focuses primarily on inpacts
associated with effluent, and does not satisfactorily review activities subject
to section 404 regul ations; application of the section 404(b) (1) Guidelines
shoul d be required since they are not addressed under NPDES regul ations. Further,
concern was expressed over inpacts relating to structures, fills, and effl uent
di scharges into special aquatic sites.

We believe that the incorporation of specific design criteria for outfall
structures in the NW would be inpractical, due to the variability in the size of
structures, preparatory work required and construction materials utilized.
However, the concerns raised by these comments can be addressed through the
required notification procedure at 8 330.1(e). Under the notification procedure
the DE will ensure that the activity conplies with the terns and conditions of
the NWP and further, that the adverse inpacts on the aquatic environnment, and
ot her aspects of the public interest are individually and cunul atively m ni mal
It is the responsibility of EPA pursuant to section 402 of the Cean Water Act to
regul ate the effluent of outfall structures. The Corps has responsibility for
those activities associated with the construction of these structures. These
activities can be effectively regulated by this i~ through the notification
procedure, which does address construction inpacts to special aquatic sites. W
have considered all coments received in response to this nationw de permt and
have retai ned the wordi ng as proposed.

8. Gl and Gas Structures. Many commenters objected to this NYVP on the basis of
general environnmental concerns associated with oil drilling structures. Qhers
suggested that this NWP not apply in sensitive areas such as wetl ands, riverbeds,
mudfl ats, and mari ne sanctuaries. One commenter supported this NWP but suggested
that notification procedures be inplenented.

This NWP aut horizes oil and gas structures only within areas |eased for such
pur poses by the Departrment of Interior, Mnerals Managenent Service. In addition
to the Corps NEPA docunentation for this NWP, the Service prepares NEPA
docunent ati on before issuing a | ease which al so addresses the environnenta
i mpacts of oil drilling. In accordance with 33 CFR 322.5(n, the Corps reviewis
limted to the effects on navigation and national security. Consistent with this
review we are therefore retaining the proposed wordi ng of the paragraph to
excl ude established danger zones and Corps/ EPA Dredged Material Managenent
Ar eas.

9. Structures in Fleeting and Anchorage Areas: Two commenters inquired whether
"structures" include filling activities under section 404 authority. Only section
10 structures which do not involve filling activities are authorized by this NW
QO her NWPs (i.e. NAP 18, NWP 25, etc.) may be applicable if the terns and
conditions of those NWPs are net. One commenter asked if NAP 9 applied to
establ i shed or proposed to be established fleeting or anchorage areas. NWP 9
applies to all fleeting or anchorage area that have been established by the U S.
Coast Guard. One comment er expressed concern that no limts were proposed on the
size and design of the structures. W disagree that size and design limts are
needed. NWP General Condition 1, Navigation, will not allow any structures that
woul d cause nore than a m ninmal adverse effect on navigation

10. Mooring Buoys: Two commenters suggested that restrictions be placed on water
depths and type of anchors to be used under this NWP. Another comenter |isted
specific sensitive regional areas that should be excluded fromthe NW or have
mooring limts established. Two commenters expressed concerns about cunul ative



i mpacts fromthe installation and/ or use of nooring buoys. Comments regarding
specific areas that should be excluded or other special restrictions that are
needed to protect special areas such as shellfish beds or subnerged aquatic
vegetation can, and should, be nore appropriately dealt with by the addition of
regi onal conditions. Based on our experience, we do not anticipate that the
noori ng buoys and anchorage systenms will have nore than mininmal adverse effects
either individually or cumul atively.

11. Tenporary Recreational Structures. Several commenters suggested that the
terns "tenporary" and "seasonal" should be replaced with a specific tine
[imtation and that the size of structures be nore clearly defined. Severa
comment ers favored excluding the use of the NMWP in shall ow water areas or
veget ated shall ows. Two commenters recommended that the NWP be used only for
di screte events.

Two commenters expressed concerns about navigation safety and with other water
related recreation. Several commenters indicated that state approval nust be
obtai ned for these structures. W disagree with the approach of placing tine
limtations on tenporary or seasonal structures because of the seasonal
variations for recreation fromregion to region. Regional conditions can be
devel oped for the NWP and/or District Engineers nay use discretionary authority
on a case-by-case basis if duration, structure size or |ocation require such
action. Limting the NW to discrete events would greatly reduce its utility. In
appendi x A to part 330, general condition C. | states that no activity may cause
nmore than a mnimal adverse effect on navigation. Section 330.4(b)(2] states that
NWPs do not obviate the need to obtain other Federal, state, or |ocal
aut hori zations required by | aw.

12. Utility Line Backfill and Redding. We are clarifying that this NAP does not
apply to tile or simlar drainage works (although it does apply to pipes
conveyi ng drai nage collected from another area) and that material resulting from
trench excavati on can be tenporarily sidecast into waters of the United States,
provided there is little or no flowto disperse the excavated material. Al so al
exposed sl opes and streanbanks nust be stabilized i medi ately upon conpl eti on of
the utility line. In addition, the area of waters of the United States that can
be disturbed nmust be linited to the nininum necessary to construct the utility
line. We have received frequent questions as to whether this NWP was restricted
to crossing-type situations, as is typically the case in NAWP 14, There i nothing
in the language of the NWP to restrict use of this NWP to crossings, n was there
any intention to do so. Adverse environnental effects will be mninmzed by
conpliance with the tern and conditions of the NAWP, including the requirenent to
restore the area to its preconstruction contours and the requirenents to avoid
and mnimze discharges of dredged or fill material (the maxi num extent
practicable. Furthernore, in wetlands the top 6" to 12" of the trench should
generally be backfilled with topsoil fromthe trench
Many commenters objected to the six nonths that sidecast material may remain in
waters of the United States and suggested shorter periods ranging from14 to 60
days. We considered that these suggestions have sone validity and have reduced
tenporary sidecasting to three nonths. Furthernore, considering the variation in
terrain conditions throughout the country we encourage the DEs -to further
address this issue, as appropriate, with a regional condition

Many comment ers-requested that a PDN should be required for this NAW based on
the fact that these could be major projects affectin3 |arge areas of wetlands of
varied types with the potential for significant inpacts to fish and wildlife,
endangered species, or water quality.

W believe that major utility lines will have little opportunity to escape our
notice and this fact will allow the DE to assert discretionary authority, where
appropriate. This will mnimze the type of | osses described by the commenters.
This woul d al so apply to several conments requesting a limt on the size/length
of the project that nmay be considered under this NAP.



Several commenters noted the potential for a french drain effect caused by
backfill being nore perneable than the native soil which nay drain wetlands. This
appears to be a valid concern. However, we believe this condition would be
controll ed through normal construction techniques. Further, this condition should
normal |y cease after the disturbed soils have an opportunity to settle and
conmpact. It should be further noted that this problemas well as other difficult
soi | managenment characteristics wll vary throughout the country and can be
easily addressed by regional conditions, if necessary.

Several commenters suggested that sidecasting in special aquatic sites be
prohibited. W believe that the NWP, as written, has the affect of mnimzing the
adverse effects to special aquatic sites. This, conbined with the ability of the
DE to condition the NWP and assert discretionary authority, assures m ni nal
i mpact .

Many comment ers had concern over the requirenents to replace the top 6" to 12"
of topsoil. In approximtely equal nunbers they either considered it inpractica
to strip, store and retrieve this thin veneer of soil or they w shed that at
| east a m nimum of 12" should be replaced with even nore stringent conditions for
protecting stored soil nmaterial fromerosion, dehydration etc. W believe that 6
to 12 inches is sufficient for restoration of a wetland condition. However, the
permittee nmay replace nore than 12 inches at his option

Several commenters requested that this NAW be nodified to include overhead
utility lines. Overhead utility lines have traditionally been installed on towers
or simlar structures that do not involve discharges of dredged or fill material
into waters of the United States. However, discharges associated with the
construction of such structures may be authorized by one, or nore, other
nationwi de permts. To assure adequate eval uation of navigation and other factors
of the public interest, we have not expanded ' this nationw de permt to include
structures in Section 10 waters.

13. Bank Stabilization: Many commenters favored the expansion of the NWP 13,
bel i eving the environnment was reasonably protected. However, sone commenters were
opposed to expanding the NW 13. These commenters were concerned about pieceneal
curmul ative inpacts, |oss of special aquatic sites, use of unsuitable naterials,
such as asphalt, car bodies, and trees, secondary inpacts to adjacent upland
riparian areas, and |ack of need. Many commenters recomended that vegetative
shoreline stabilization techniques be encouraged in |ieu of bul kheads, while a
few recormended that NWP 13 only allow the use of rip-rap. Some comenters
recommended that nore than | cubic yard of discharge and sone sparse vegetation
i npacts be allowed, while others favored linmting the NWP 13 to | ess than 200
feet.

Shorel i ne stabilization devices and nmethods (e.g., bul kheads, seawalls, riprap,
vegetative plantings) are typically constructed to prevent the |oss of upland
property from erosion. However, the rate of erosion can vary substantially from
shoreline to shoreline. In sone cases there may be no apparent erosion. In other
cases there nay be accretion. In | ow wave energy areas, wetland vegetation often
exi sts and functions as a shoreline stabilizer and erosion prevention. In view of
the above, we are retaining the proposed wordi ng of the paragraph. The
conmmenters' concerns should be alleviated by the ternms and conditions which
prohi bit discharges in special aquatic sites, including wetlands, the use of
unsui table and toxic materials, and the requirenment that the proposed
stabilization be the m ni mum necessary. In sonme cases, where the inpacts may be
nore than mnimal (i.e., shorelines greater than 500 feet, and/or greater than |
cubic yard per linear foot of shoreline), notification to the DE is required as
per the general condition in part C (13). The intent is to acconmodate a wi de
range of users, techniques and materials with mnimal tinme delay and maxi mum
protection of valuable wetland resources.

14. Road Crossing. Many commenters indicated that this NWP should be elim nated
or reduced in scope for a nunber of reasons including the following: it is not



consistent with section 404(e) of the Cean Water Act, the section 404(b)(1)

gui delines, alto: mtigation MJA, should include notification- for all crossings;
| acks careful consideration of the term"single and conplete project"; does not
address low flows in the novenent of aquatic organi sns; |acks conpensation for

| ost flood storage; a |lack of resource agency review, cumulative and secondary

i npacts are not adequately addressed; and that it should include mtigation for
all wetland acreage | oss.

Several conmenters expressed support for this NWP, stating that there should be
no limt on the length or acreage of a crossing. They further indicated that
mtigation should not be required and that the delineation of special aquatic
sites woul d be burdensone.

We have carefully considered these conments and have decided to nodify this NAWP
to assure that projects authorized by this NAW have only m ni mal adverse effects
on the environnent. W have revised the | anguage of this NW to provide for the
mai nt enance of |ow flow and the novenent of aquatic organisnms. The notification
procedures have been revised to include a review by the appropriate resource
agenci es. Based upon our evaluation of this NWP, we believe it is consistent with
the G ean Water Act.

15. U S. Coast GQuard Approved Bridges. Several conmenters expressed concern over
the absence of limts on the size of fills that may be addressed by this NAP.
Based on the requirenment for notification on this NAP and the ability of the DE
to assert discretionary authority should the nature of the inpacts warrant, it
was deci ded not to inpose such limts.

The resource agenci es should be included in the notification process. This has
been changed to include the resource agencies in the notification process.

Several commenters expressed concern over the inclusion of approach fills in
this NWP. It was our belief that the Coast Guard pernit process ''|l conmbined with
the DE s independent review of the required notification would provide adequate
saf eguards and ensure mnim zation of inpacts to special aquatic sites, However,
upon further consideration, we believe given the potential inpacts of sone
approach fills it is nore appropriate to conduct an individual permt review
Accordi ngly, approach fills have been deleted from NWP 15.

16. Return Water From Upl and Cont ai ned D sposal Areas. Sone conmenters requested
that the states should be given an opportunity to i ssue generic water, quality
certification, as well as a site-specific certification ~ or waiver. Based upon
the Corps' experience and know edge of dredgi ng and di sposal operations,
we- bel i eve that technology is readily available to control the quality of return
wat er from contai ned upl and di sposal sites. Any adverse environmental effects
resulting fromthis type of activity would be m nimal provided the effluent neets
establi shed water quality standards and adequate nonitoring of the activity is
perfornmed to assure conpliance with these standards. Wth this in mnd, it was
our intent with the proposed | anguage of this NWP to clearly provide the states
anpl e opportunity to review each activity under this NAW authorization to assure
conpliance with the state's standards. This is clearly a requirenment in those
states that have denied water quality certification for this NAP authorization
However, in some Corps districts the standards for such effluent have been
established jointly by the Federal and state agencies and are readily avail able
for public information. In cases, where water quality standards are establi shed,
we see no need to require additional state review unless the state has denied
certification for the NWP authorization. As such, we have del eted the provision
requiring a sitespecific certification or waiver under section 401. However, we
reiterate that a prospective pernittee nust receive an individual certification
or waiver fromthe state in those states that have denied water quality
certification for the NWP aut horization

Several commenters indicated that this NAW was not appropriate since it would
not all ow adequate review of contai nment design, quality of the effluent and the
potential to cause irreversible damage. W believe that these issues will be



t horoughl y addressed, as they have been in the past, by the state water quality
certification process.

One comment er suggested that since dredgi ng and upl and di sposal are consi dered
"de minims" and do not require 401 certification, this activity should not
require authorization. This NAWP is responding to the return of effluent to waters
of the United States and is not intended to address dredgi ng. The effluent has
been adm nistratively defined as a discharge of dredged material .

A few commenters requested that wetl ands which devel op on di sposal sites should
not be considered jurisdictional wetlands. W do not consider that such a
condition is appropriate. Rather, such cases should be evaluated on a case by
case basis to determ ne whether jurisdictional wetlands are present. In
accordance with our regul ations, such areas generally are not jurisdictiona
wet | ands unl ess the disposal operation has been abandoned.

17. Hydropower Projects. Many conmmenters expressed concern with regard to the
expansi on of this NWP to include all hydropower projects authorized by the
Federal Energy Regul atory Conmm ssion (FERC), noting that very large projects wth
the potential for mmjor inpacts could be authorized w thout adequate review.
There was consi derabl e concern that the FERC process was not conpatible with the
Cor ps process. Concern was al so expressed that the broad nature of the types of
projects that could be authorized was contrary to the intent of the nationw de
permt programto sinplify pernmitting of mininmal inpact activities of a sinilar
nature. Several commenters had expressed support for the expanded NWP consi dering
that it would elimnate regulatory duplication and that the FERC process woul d
adequat el y address environnental concerns. In addition, there were a variety of
ot her comments recommendi ng conditions or nodifications of the proposed NW

After careful consideration of all comrents, we have decided to reissue this
existing NWP with only mnor changes. In addition to the Corps NEPA docunentation
for this NWP the FERC al so addresses environmental concerns for those snall
hydr opower projects at existing reservoirs, which are covered by this NW. W
have expanded this NW to include those projects which FERC has granted an
exenption fromlicensing pursuant to section 408 of the Energy Security Act of
1980 and section 30 of the Federal Power Act, as anmended. This exenption can
apply to hydropower projects up to 5000KW W have al so i ncluded hydropower
projects, at existing reservoirs requiring individual |icenses, up to 5000KW the
same limt that applies to exenption projects. W have retained the notification
requirement for this NWP, since we believe that a notification requirenment for
smal | hydropower projects under the revised linits nmay be necessary to ensure
that sone of these projects have mninmal adverse effects. W believe that this
expansi on of the NWP is only ninor and only those activities with mninmal adverse
environnental effects can be authorize by this NAP.

18. M nor Discharges. Many conmenters objected to the expansion of NWP 18 from
10 to 25 cubic yards; including fill in wetland areas and ot her special aquatic
sites; and elimnating it streamdiversion restriction. Many other comrenters
requested that greater quantities of material (over 25 cubic yards) or unlinmted
quantities be authorized, while restricting use of the NW to 1/10 acre in
special aquatic site including wetlands. W disagree with any changes to the
quantities specified in the proposed regul ati ons because we believe they are
reasonabl e levels. We are requiring notification for all proposals over, 10 cubic
yards and for all projects involving special aquatic sites including wetlands.
DEs will be able to exert discretionary authority or add appropriate conditions
to reduce any adverse inpacts in special aquatic site or determine the project to
have nore than mininmal inpacts. W have changed the wording of this NWP to
clarify that discharging material for the purpose of streamdiversion is
prohi bited. One comenter requested a restriction that upland property or
fastland couldn't be created by this NAWP. W disagree that such a restriction
shoul d be included. Many commenters requested that the notification requirenent
be dropped because the actions are mnimal by definition of an NWP. W di sagree



because a DE should be given the opportunity to review proposals over, 1 cubic
yards and those in special aquatic sites. Several commenters requested that
mtigation be required in special, aquatic sites and that "fl ooded" be defi ned.
Mtigation should be required it is deenmed necessary by a DE. See section 330.2
for nmore information on flooding. Finally, several commenters requested nore
uniformity in the quantities and acreage inpacted between the various NWs such
as NWP 14,18, 19 and 26. W agree and, have adjusted NWP 19 to be consistent with
NWP 18 by increasing the quantities of NAP 19 to 25 cubic yards W have nade one
addi ti onal change 1 wordi ng by conbining the second sentence of "d" with "b", so
that it is clarified that the 1/10 acre linmit applies to the footprint of the
di scharge as well as the area flooded or drained. W do not agree that the 1/10
limt should be changed.

19. M nor Dredging: Several conmenters supported the proposed increase in the
quantity limtations from10 to 20 cubic yards while several other commenters
al so favored increasing quantity and naki ng the yardage |imtations consistent
with NW 18. Several commenters recommended that dredgi ng should not be all owed
in special aquatic sites. A few commenters al so expressed concerns about
potential sedinent toxicity and requested testing of the sedinments prior to
dredgi ng. Three conmenters indicated that they believe this proposed NWP invol ves
a di scharge and that section 401 water quality certification should be required.

W have reviewed the comments and agree that nmaking the volune linmtations
of NWPs 18 and 19 consistent has nerit. The naxi num quantity of dredging
aut hori zed by this NAWP has been increased to 25 cubic yards. W agree that sone
types of special aquatic sites such as coral reefs, subnmerged aquatic vegetation
beds, and wetl ands as well as anadronous fish spawni ng areas shoul d be excl uded
fromthis NW and to further ensure the Inpacts will be mniml we are including
activities that woul d degrade such sites through siltation in this exclusion.
However, we believe that dredging quantities of 25 cubic yards or less in other
speci al aquatic sites (i.e., riffle and pools, sanctuaries, and nud flats) would
result in only mninmal adverse effects on environnment, provided the activity
complies with the ternms and conditions of the NWP. Wth the exclusion of cora
reefs, subnerged aquatic vegetation beds, and wetlands, we believe that
increasing the dredging limtation to 25 cubic yards would still result in only
m ni mal adverse environnental effects both individually and cunul atively.
Areas containing contani nated sedi ments have generally been previously
identified. We believe that this issue can be addressed through by a regional
condition of this NWP or by activity-specific conditions required by the DE, if
necessary. Regional conditions can be devel oped to exclude known contam nat ed
areas (such as sites on the NPL) or to require testing in areas of suspected
contam nation. Furthernore, we are encouraging DES, where there is reason to
believe the material to be dredged is contaminated, to consider exercising
di scretionary authority. The assertion that "de mnims "soil novenent associ ated
wi th dredgi ng operations constitutes a discharge under section 404 is
specifically addressed in the Corps' regulations at 33 CFR 323.2. Since 1977, the
Corps has consistently held that section 404 does not apply to incidental soi
nmovenents during normal dredging operations. In order to be nore consistent with
NWP 18, we have changed the title of this NW to "M nor Dredging".

20. Ol Spill deanup: W have determ ned, based on our evaluations, that fills
di scharged under this NWP are very small, infrequent, and at wi dely scattered,
| ocations. Therefore, the benefits to be accrued from expeditious oil spill,
cleanup far outweigh the inpacts resulting fromninor fills associated with
cl eanup operations, in addition to conpliance with Federal regulations at 40 CFR
300 and 40 CFR 112.3 and a State Contingency Plan (if one exists), NW 20 al so
requi res approval by the Regi onal Response Team which further safeguards
i npl emrent ati on of cleanup operations on a case by case basis. Further, we believe
those parties responsible for overseeing inplenmentation of the National G 1 and
Hazar dous Substances Pol |l ution Contingency Plan and the Spill Control and



Count erneasure Pl an insure environnmental conpliance and reestablishnent of
pre-existing conditions.

Whil e nost comenters agreed with the revisions proposed for NAP 20, one
comment er reconmended that State representatives be contacted, regarding
concurrence with State contingency plans, while another comenter simlarly
recommended that cleanup be in conpliance with State and Federal Contingency
Plans. W agree with this reconmendation as it acknow edges the potenti al
requi rement for conpliance with the State Contingency Plan, if one exists,
wi t hout overburdening the application with conpliance under the ternms and
conditions of the NWP. Therefore, we have reworded this NWP to include any State
Conti ngency PI an.

21. Surface Coal Mning Activities. Many comenters expressed concern that the
Departnent of the Interior's Surface Mning Control and Reclamation Act (SMCRA)
envi ronnent al procedures were inadequate as the procedures did not afford
protection to existing wetlands and other aquatic resources and therefore opposed
this NWP. There were concerns that surface mning projects resulted in |arge
i npacts to wetlands and water quality. A few commenters recomended that inpacts
to special aquatic sites not be authorized by the NW. One commenter stated that
the NWP should be revised to allow inpacts to special aquatic sites where they
constitute only a minor portion of the total mning area or within other
threshold limtations. Some comrenters were concerned that Section 106 of the
National H storic Preservation Act was not being conplied with on these mning
activities.

Several conmenters believed that the Departnent of the Interior's Ofice of
Surface Mning and states with approved prograns were capable of protecting
wet | ands and aquati c areas and opposed the notification and wetland deli neation
requi rements as unnecessary duplication of effort. One commenter proposed that
the notice under 30 CFR 773.13 could satisfy the notification requirenent or that
the Corps should notify DO after final rule and urge themto anend their rule to
avoi d duplication. Some comenters requested that coordination with the resource
agenci es be required.

O her commenters recommended 1:1 nitigation of functions and val ues for aquatic
resources, requiring notification for mning activities inpacting greater than
one acre of waters of the United States, and revising the title of the NWP to
"Surface Coal Mning Activities".

In addition to the Corps NEPA docunentation for this NWP the Departnent of the
Interior's SMCRA program al so addresses environnental concerns for activities
under its program The SMCRA program sets up requirenents for the use of "best
technol ogy currently available"” to mninize inpacts to fish and wildlife
resources and water quality. Wetlands are defined as in the Corps regul ations.

Al so, wetlands and riparian vegetation are specifically designated in SMCRA

regul ations as resources for which protection is required. DO and SMCRA

perm ttees nmust consider inpacts on historic properties, endangered species, and
coordinate with the U S. Fish and -WIldlife Service under the FWCA. Al so, in
accordance wi th SMCRA ot her Federal and state agencies are provided notification
wel |l in advance of the applicant's notification to the Corps. Therefore, we
bel i eve additional coordination with agenci es woul d be unnecessary duplication.
However, we believe the 30-day notification and delineation of affected special
aquatic sites, including wetlands, are necessary to insure that the DE has the
opportunity to assert discretionary authority when he believes inpacts are nore
than mnimal and mtigation is not proposed to reduce these inpacts, W believe
the anount of mitigation that nay be required should be determined by the DE. The
DE is better able to determ ne inpacts and appropriate and practicable mtigation
for his geographical region -W believe revising the title of the NWP to "Surface
Coal Mning Activities" would provide clarification concerning activities

aut hori zed, and we have adopted that recomendation



22. Renpval of Vessels: One comenter requested that the ternms "mnor fills",
"tenporary structures”, and "structures", be defined and one commenter suggested
that the definition of "nminor fill" be the sane as the requirenents of §
330.6(B)(18). Several comenters were pleased to seethe requirenent to coordi nate
to ensure conpliance with the National Historical Preservation Act (NHPA) and the
State Historic Preservation Oficer (SHPO. One commenter suggested that vessels
greater than 50 years of age be evaluated, in consultation with the SHPQ, for
listing in the National Register and those eligible or Iisted on the National
Regi ster could be evaluated as an individual permt. One comenter requested that
the NWP be added to the list of activities requiring pre-discharge notification
since affected parties may not receive sufficient notification that a state
permt nmay be needed.

We do not agree the ternms "nminor fills", "tenporary structures," and
"structures" require defining since these terns are intended to be subject to the
DE's interpretation on a case-by-case basis as a project is being evaluated. The
criteria described in 8§ 330.6(B)(18) for mnor discharges of dredged or fil
mat erial could be used as a guide in evaluating the environnental inpacts, but is
not nmeant to be a definition of "mnor fill". Requiring the applicant to check
the Register of Historic Places to determine if the vessel or structure is |isted
or eligible for listing prior to renoval should ensure agai nst unauthorized
renoval . W do not agree that vessels at |east 50 years of age should not qualify
for the NWP and be evaluated as an individual permt. Any vessel |isted or
eligible for listing in the National Register nay be renpoved under the NWP as
| ong as they have conplied with the NHPA and consulted with SHPO. W do not agree
that a predischarge notification procedure should be added to ensure the
applicant conplies with state permt requirenents.

23. Approved Categorical Exclusions: Several comenters were opposed to the
proposed NWP. A few comenters indicated that the NWP all ows Federal agencies to
circunvent the environnental review process and suggested that their activities
shoul d be eval uated under individual pernmit review One commenter requested that
t 1lhe NWP | anguage clearly indicate that the Chief of Engi neers does not approve
anot her agency's Categorical Exclusion but rather approves application of the
NP. A few commenters indicated that the notification requirenent is self-
def eati ng, unnecessary and negates the utility of the NWP. Several comenters
favored excluding fill in special aquatic sites.

The establishnent of categorical exclusions is consistent with the Council on
Environmental Quality Regulation for |Inplenmenting the Procedural Provisions of
the National Environnental Policy Act (40 CFR part 1500). Prior to an agency's
cat egorical exclusion being approved for inclusion in the NWP, the Chief of
Engi neers will conduct a public interest review by soliciting public comment. Not
al | agency categorical exclusions are accepted under this NWP. In some cases only
parts of categorical exclusions are accepted or they may be accepted with certain
condi tions for approval under the NW. W can and have required notification to
DEs where appropriate and necessary for specific categorical exclusions. However,
we do not believe it is appropriate to require notification across the board and
t herefore have del eted the | ast paragraph of the proposed NWP, which requires
notification for fills in special aquatic sites, including wetlands.

24. State Administered Section 404 Prograns: Although only two comments were
received, both comenters supported the NWP 24. One comenter requested that the
Corps retain the right to veto or nodify the State Adm ni stered section 404
permits. This NWP authorizes only section 10 activities within the jurisdiction
of the state 404 program (i.e. historic navigable waters). Therefore, it is
i nappropriate for the Corps to nodify, suspend, or revoke individua
state-adm ni stered section 404 permts. However, it is noted that the EPA has the
right to conduct progranmatic reviews of the state-adni nistered section 404
pr ogr amns.



25. Structural Discharge: Several comenters expressed support for this NAP as a
means of reducing regul atory burdens on the public. Several commenters requested
that this NW specifically exclude non-water dependent structures, except those
listed. W believe the wording restricting this NWP to structural nenbers for
standard pile supported structures, with tlhe exclusions already in place are
adequat e.

A few commenters requested an upper limt on the area of inpact authorized under
this NW be included. Gven the limted actual footprint of inpact typical of the
types discussed in the NWP we consider that such a limt is not required.

A coupl e of commenters requested that the structures referenced in RG 90-8 be
authorized in this NAP. The appropriate inclusions fromprevious RG.s have been
incorporated in these NWP's and reflect the experience gained in inplenmenting the
programin the past. Those not included were considered inappropriate, for an

A éouple of comrents requested the bul kheads and fill in special aquatic sites
be excluded fromthis NW. W believe that the NWP, as witten, excludes actual
fill in special aquatic sites and that bul kheads are not standard pile supported

structures.

28. Headwaters and |Isol ated Water Discharges: In the Federal Register notice of
April 10, 1991, we stated that we were considering changing the acreage limts of
NWP 26. Presently, discharges of dredged or fill material that cause the |oss or
substanti al adverse nodification of one to 10 acre of waters of the United States
require predischarge notification. Activities that affect |ess than one acre may
proceed wi thout notifying the Corps. W proposed 3 options for the acreage limt
that woul d defi ne when a predi scharge notification nmust be submtted, and7w
sought comments on these options. These options were:

Option 1: 1 to 10 acres.

Option 2: 1 to 5 acres.

Option 3: 1/2 to 5 acres.

There are other acreage limts that could have been adopted and the Corp sought
conments on those as well.

A great many conments were received concerning the acreage limts appropriate
for this NWP. Approximately half the conmenters favored retaining the 1 to 10
acres stating that many projects, including those still in the planning stages,
have relied upon the flexibility offered by the NWP. An equally |arge nunber of
commenters favored reducing the acreage of this NWP stating that it represents an
unacceptabl e cunmul ative | oss of wetlands. Sone commenters favored the tota
elimnation of this NWP since, in their view, it does not conformwth the
provi sions of section 404(e) of the C ean Water Act.

Based upon review of the comments and based on our experience and judgenent
concerning the potential for adverse effects on the environnment associated with
the various alternative we determned that the appropriate limts for this NAP at
this tine should continue to be one (1) to ten (10) acres subject to the

predi scharge notification and requiring mtigation to ensure that adverse
environnental effects are minimal. Activities that affect less the one (1) acre
may proceed w thout notifying the Corps. Those that affect over 10 acres require
aut hori zati on by an individual or regional general pernit Mtigation cannot be
used to lower the acreage limts (e.g., if a project affects 2 acres of wetland a
prospective, permttee cannot create 1.1 acres to get belowthe 1 acre linmit),
The Corps will continue to nonitor the effects of NWP 26 and the appropriat eness
of the acreage linmts as well as the categories; of waters that are appropriate
for coverage under NWP 20, if, in the future, the Corps determ nes that |owering
the acreage linmts or elimnating categories of waters may be appropriate, the
Corps will propose such changes for public coment. It nmust al so be noted that
the Division Engineers and District Engineers have, and will exercise,

di scretionary authority to require individual permits for activities in certain
water of the United States such as high quality wetl ands.



Many commenters recommended that the resource agencies be included in the
notification process for this NWP. W have decided to solicit comments fromthe
resource agenci es during our notification process. This process is discussed in
t he preanbl e | anguage at section 330.1(e). There were several recomendations for
m nor revisions to the | anguage of this NWP and where they would sinplify or
clarify the neaning these changes were nade.

The predi scharge notification (PDN) process and the requirenent to nmake an
i medi ate determ nation of what constitutes a "loss or substantial adverse
nodi fi cation", has made use of this permt so conplicated that it has defeated
the purpose of this NWP, that is, to reduce regul atory delays and burdens on the
public, to place greater reliance on state and | ocal controls, and to free our
limted resources for nore effective regulation of other activities with greater
potential for adverse effects on the aquatic environnent. As a part of this
regul ati on, we have nodified the conplex 20-day PDN process currently required
for this NW and replaced it wth a sinple 30-day PDN. Furthernore, we have
nodi fied the acreage neasured fromthe "l oss or substantial adverse nodification"
to the filled area plus flooded, excavated, or drained areas. These changes
shoul d reduce public confusion and nake admninistration of this NW sinpler by
maki ng the determnation of its general applicability clear-cut, while ensuring
that large fills in these waters with greater than mnimal adverse effects on the
environment are not authorized by this NAP.

The term"filled area" refers to the area of waters of the United States
actually covered by fill, and was adopted rather than the area of "substanti al
adverse nodification," in pernit. However, by including in the acreage
measurement of NWP 26, waters of the United States that are, flooded, excavated,
or drained, those projects that woul d cause a "substantial adverse nodification"
woul d no | onger qualify for the NWP. The notification requirenent would ensure
that the D9 has the opportunity to consider such indirect inmpacts fromthe
di scharge. |If the conbined effect of direct and such indirect adverse inpacts
woul d cause nore than mni mal adverse effects on the environnment, the DE wil |
assert discretionary authority and not allow authorization under the NW unl ess
the prospective permittee elects to propose mitigation so that the adverse
environnental effects would be m ninal

We believe that the activities authorized by this NWP will have only mni ni nal
adverse effects on the environment both individually and cumul atively, provided
the terns and conditions of the NWP are satisfied. However, we recognize that
there are circunstances where authorization of a specific activity under this NAP
woul d not be appropriate. Exanples of this type of situation may include certain
types of wetlands or other aquatic resources, or aquatic resources in certain
parts of the country, or generally, any areas where the Division or District
Engi neer may have concerns for the environnment that are not satisfied by the
terms and conditions of this NW. In those cases, the Division or District
Engi neer shoul d assert discretionary authority to add regional conditions or to
revoke the NWP aut horization for activities in such areas.

W believe that the Division and District Engineers are nore famliar with the
wet | ands and other aquatic resources in their area and can best deternine which
of these should be subject to individual permt evaluations or regiona
conditions. On the other hand, we are encouraging districts that have wetl and
types of |ow value, where greater than ten (10) acres of fill would result in no
nmore than m ni mal adverse environnental effects, or where the wetl ands are
adequately regul ated by state or |ocal agencies, to devel op regional genera
permits for these areas.

We believe that our expanded basis for allowing District and Divi sion Engi neers
to assert discretionary authority, the nodified notification procedures, the
requi rement for mitigation, where appropriate, and the revised | anguage for this
NP, will assure that only those projects with mninmal adverse effects on the
NWP. Moreover, we believe that providing the District Engineers with clear



message to protect the environment while maintaining the flexibility to use NP n
for acreage up to 10 acres, particularly in | ow value areas, is consistent with
the Adm nistration's desire to fully protect our environnment with the | east
burden on the regul ated public.

We have added a provision to NW 26 which provides for certain subdivisions to
be treated as a single and conplete project for the purposes of determning the
acreage limts of this NWP. This provision was di scussed previously in the
Preanbl e at Section 330.2(i).

27. Wetland Riparian, Restoration and Creation Activities: Many commenters
opposed future discharges of dredged and fill material associated with reversion
of a restored wetland on' private lands to its prior condition and use. Severa
commenters stated they believed these activities would result in a waste of tine
and noney. W believe that allowing restoration of altered and degraded wetl ands
that m ght not have occurred wi thout allow ng the option of reversion to its
prior use and condition is a good opportunity to increase aquatic habitat even if
it would be tenporary. We are of the opinion that many of these projects would
not be reverted and therefore would provide increases, in permanent habitat over
what presently exists. W also clarify that Federal surplus |ands, Farners Hone
Admi nistration inventory properties and Resol ution Trust Corporation inventory
properties that are under Federal control prior to being transferred to the
private sector are not subject to reversion to their prior condition under this
NWP. Several commenters recommended that the Corps require the notification and
wet | and del i neation requirenments and conduct the nonitoring and tracking of these
actions. We believe that a notification requirenment for this NAP woul d be
unnecessarily burdensonme since the activities authorized by this WP woul d be
di scussed in a contract between the Federal governnent and a | andowner. W al so
believe that the nonitoring and trucking associated with any future restoration
or reversion is best left with the federal contract agency (USFW5, USFS, SCS,
BLM,, since these agencies woul d possess greater know edge of the site and the
terms of the contract.

One commenter believed that wetland restoration projects would be difficult and
conplicated and reconmended an individual permit be required for these
activities. W do not agree with this comment because there have been many
successful wetland restoration projects around the nation. One conmenter stated
concerns for the degradation and elimnation of protected uses in wetlands
associated with the U g. Environnental Protection Agency's antidegradation
policy and whether the NWP would apply to agreenents in effect before the
i ssuance of the final rule. W believe that the purpose of these restoration
projects would not conflict with uses associated with EPA s anti-degradation
policy. One comrenter recommended only applying the NWP to activities involving
10 acres or less of wetlands. We believe this would greatly limt the
partici pation and opportunity to provi de enhancenent of altered and degraded
wet | ands.

Many comment ers recomended expandi ng the scope of the NWP to include wetlands
restoration projects proposed by all Federal, state, local and private entities.
We believe that all entities should be encouraged to participate in wetland
restoration projects. W are concerned that expanding this NW to all entities
could provide for misuse since this is a relatively new regul atory approach to
addressing these types of activities. However, we did review ot her Federal
prograns and believe it is appropriate to include the wetland and riparian
restoration projects of the U S. Forest Service (FS) and the Bureau of Land
Managenent (BLM under this NW

We believe the established procedures of the USFW5, FS, BLM and the SCS are
appropriate for this NW. The USFWS has restored approxi mately 55,000 acres of
wet | ands through activities associated with private |and wetland restoration and
protection initiatives since 1987 and is presently restoring wetlands on
approxi mately 2,000 to 2,500 sites per year. Under the 1990 FarmBill and ot her



associ ated private land wetland restoration activities approved by Congress, it
is expected that the USFW5 and the SCS will acconplish 8 000 to 10,000 wetl and
restoration projects per year. W would encourage other entities that are
considering wetland restoration and creation projects to enter into a contact
with the USFW5 or the SCS, if applicable, for authorization under this NAP. W
al so encourage our DEs to devel op regional general permts to reduce the

regul atory burden and paperwork associated wi th eval uating ot her Federal, state,
| ocal and private wetland restoration projects.

A few commenters requested that tidal wetlands be included, particularly those
tidal wetlands in Federal state and runicipal ownership. The present prograns of
the USFW5, SCS, FS, and BLM apply primarily to non-tidal wetlands. As a result,
we believe only' non-tidal wetland restoration projects are appropriate at this
time. Some commenters reconmmended that we include wetlands that have not been
degraded or altered if subject to a USFW5s or SCS contract. W do not believe it
woul d be appropriate to expand the scope of this NWP to include wetland areas
that are not altered or degraded. A few commenters suggested that the NW woul d
encourage mtigation banking and serve to neet the goal of no net |oss of
wet | ands. W agree that an increase in wetland restoration activities nay
generate interest in mtigation banking. However, we do not believe that the
activities authorized by this NAP can be considered a mtigation bank, since the
restoration activities are generally for a specified period of tinme with a
provision for reversion of the area, and further, the participating parties are
general ly conpensated by the USFWS5 or SCS

One comment er reconmended expandi ng the scope to the creation of wetlands in
upl ands areas where di scharges of dredged and fill material into waters of the
United States were necessary for the creation. W agree with this recomendati on
to include wetland creation in certain upland areas. It appears to us that
appropriate upland areas for consideration under this NWP woul d be cropl and,
pasture | and, and ot her upland areas designated suitable by the USFWS and t he
Corps. W believe it would be appropriate to authorize discharges of dredged and
fill material into waters of the United States associated with the creation of
wet | ands on above specified uplands and the future di scharges of dredged and fil
mat eri al associated with the reversion of the area to its prior condition and
use, if subject to a contract with the USFWS, FS, BIM or SCS

A few commenters reconmended that the Corps define "binding wetland restoration
contract", "altered", and "degraded" to prevent potential abuse of this NW. One
commenter stated that activities under this NWP should be coordinated, with the
resource agencies. W believe the ternms are clear when consideration is given to
the wetland and riparian restoration progranms of the USFW5, SCS, FS, and BLM W
believe that additional coordination with the resource agencies i s unnecessary
gi ven the expertise of the agencies involved. Additionally, wth the inclusions
of riparian and upland areas we believe a nore accurate title for this NWP woul d
be "Wetland Ri parian, Restoration and Creation Activities".

The termriparian has not been defined in. this regulation. Since this termis
only referenced in this NW with applicability for those projects funded or
proposed by the U S. Forest Service, we have relied upon the definition devel oped
by the U S. Forest Service.

28. Modifications of Existing Marinas: Several commenters requested that
notification be required to assure that proposed activities are i ndeed covered
activities. Notification should be required by a regional condition if this
warranted for a specific area. Two commenters requested that additional slips and
docks formed fromexisting floats, with no additional surface area coverage,
shoul d be all owed. W disagree with this request because the intent is not to
all ow any additional slips or docks that could result in nore noorage resulting
in additional water quality and navigational or safety inpacts. Severa
conmenters objected to the use of this NWP in required mtigation areas. W
believe that it would be appropriate to add a special condition to any individua



permt authorizing the marina and mtigation areas to prevent future inpacts to
such mtigation areas, if warranted. Few marinas contain such mitigation areas.
Several commenters requested that the novenent of fuel handling and sewage
punp-out facilities be specifically prohibited frombeing authorized by this NAP.
Again it would be nore appropriate to regionally condition the NWP to prevent

rel ocation of these facilities, if warranted. Two commenters objected because the
use of this NWP m ght inpact design and safety standards of previously authorized
marinas. |f problenms occurred, a DE could use the nodification procedure Section
330.5(d) to rectify the situation Also NWP General Condition | on Navigation nust
be followed for the NWP to be utilized.

29. Reserved: A few conmenters indicated that the reservation of NW 29 was
confusing. Sone thought there was a "hidden agenda". (i.e., that we m ght issue
an NWP wi thout public review). W have been preparing the revisions to the

regul ations and the NWPs over the past 4 years. During d period we have

consi dered many possible NW' s and del eted and added several NW's for possible
proposal . | avoid confusion, especially for record keeping reasons, we decided
not to renunber those NW' s which were no affected. For the same reason we are
renunbering the proposed NWP's that we are not issuing. In addition to NW 29,
those NWP nunbers will be -reserved, as well. Wen we prepare new NWPs, they w ||
be proposed at the reserved nunbers and will go through the sanme public review
process codified at 33 CFR 330.

30. Reserved

Dewat eri ng Construction Sites (Proposed as N141P 30): The activities proposed
for authorization by this NWP are simlar to the activities proposed for NW 33
and so they have been conbi ned.

31. Reserved

Smal | Docks and Piers (Proposed as NWP31). Several commenters expressed concerns
about potential cunulative inpacts and opposed i ssuance of this proposed NWP.
Several commenters also indicated that the proposed NWP woul d have adverse
i npacts on cultural resources, wildlife habitat, and special aquatic sites. A few
conment ers proposed that special aquatic sites within the vicinity of the
proposed dock/ pi er be delineated. Technical requirenents such as size linitations
and construction materials were the subject of several comments. A few commenters
i ndicated that existing Regional Pernits are preferable to the proposed NWP 31.

This NWP was proposed to authorize relatively small docks and piers which
overall would have only minimal inpacts. This determnination was nmade in
consideration of the limtations set forth in the proposed NWP. W have revi ewed
the coments received and further discussed this proposed NWP with Corps'

District staff. Qut of necessity, dock di nensions and construction techni ques
vary widely to neet special regional conditions and needs. Consequently, we have
determned that this NW, as witten, would be only mninmally utilized on a
national basis. W also do not believe that it is feasible to propose a .1

uni versal" NWP (with appropriate limtations) to authorize the various types of
smal | docks and piers that are typically constructed. W agree with the
conmmenters that regional permts are the nost appropriate nmechani smfor
streamined permitting of these types of structures. Therefore, we have del eted
this proposed NWP. Were regional permts (RP's) have not been devel oped.
District Engineers will be encouraged to develop RP's and/or to utilize the
Letter of Perm ssion process to authorize small docks and piers.

32. Conpl eted Enforcenent Actions: Several commenters suggested that this
nationwi de permt should be elimnated and the violation be processed as an
individual permt. Some felt that authorizing enforcenent actions by NW woul d
circunvent the intent of Section 404 of the Cean Water Act. Several conmenters
requested that the NW be rescinded unless provisions for State input are
i ncluded. Several comenters requested that the NWP be expanded to include al
settlenments and not restricted to judicial determ nations. Several commenters
went so far as to suggest that once the Corps/EPA have decided on the appropriate



restoration/mtigation and/or adm nistrative fine/the remaining fill or
structures and any new work to acconplish the ordered restoration/mtigation
should be eligible for this permt. Several comenters suggested that the

| anguage be clarified to ensure the nationwi de permit was intended only for those
agreenents settled by the Corps or the EPA to prevent |ocal court decisions from
tying the hands of the federal governnment. Several comrenters felt the NW

| anguage was too vague as to the type of activities covered and that in order to
understand the intent, the preanble had to be read.

We do not agree that the NWP should be elimnated and after-the-fact permts be
processed after a Federal judicial decision has been nade. In order to reach an
equi tabl e environmental |y sound decision to resolve an illegal activity,
ext ensi ve coordi nati on anong the Corps/EPA/U. S. Fish and Wldlife
Servi ce/ National Marine Fisheries Service and the U. S. Department of justice is
required. The judicial decision is binding and can only be changed by a Judici al
nodi fication to the docunent or by a higher court. For this reason, this
nationwi de permt is not applicable to non-judicial agreenents since they are
subject to nodification followwng a full public interest review In addition,
al I owi ng non-judicial agreenents to be included in the NAP coul d encourage
unaut hori zed activities. W do not agree that in order for the NWP to apply, a
State's approval would have to be obtai ned. However, the fill or structure
aut hori zed by the NW has been determned to have m nimal inpact on the
environment and the NP is only valid if the State has granted/ wai ved wat er
quality certification and determned the fill/structure conplies with their
coastal zone managenent program However we have reworded the | anguage of this
NP to clarify that it applies only to Federal court decisions or settlenents
initiated by the Corps or EPA. W believe that the adopted | anguage has clarified
our intent and that repeating the | anguage of the preanble in the NWP itself
woul d be redundant and unnecessary. W also believe that the NWP is clear as to
the type and extent of activities it covers. The NW woul d cover any section 404
and/or Section 10 activity that is allowed to renain as part of a courtordered
settl ement or agreenent agreed to by the United States.

33. Tenporary Construction and Access: Th ' e mgjority of the commenters
suggest ed establishing specific limtations to the size, volume, and duration of
di scharges or structures authorized under this NW and the proposed NW 30.

QO hers objected to the use of this pernmit to authorize fill in wetlands and
speci al aquatic sites. Several of the commenters recommended elimnation of the
notification requirements. Qthers indicated that the NWP night be used to
authorize mning activities or excavation of marina basins. W have conbi ned
NWP's 30 and 33 and have clarified that they only apply to construction fills
associ ated with projects that have already been authorized by the Corps or the
U. S. Coast Guard and not to construction activities in waters of the U S. which
woul d not otherwi se be regul ated. W di sagree with the suggestion to include
specific limtations. The requirenent for notification wll prevent any
activities fromoccurring under this NWP that have nore than mni nal adverse
effects on the environnent. For this reason, that proposed limtation on

cof ferdans not to exceed 55% of the width of a waterway has been del et ed.

34. Cranberry Production Activities. In the Federal Register notice of April 10,
1991, the Corps sought coments on the detrinents and benefits of cranberry
production activities, possible conditions or limts that could reduce any
adverse inpacts, and types of cranberry production activities that should or
shoul d not be authorized by nationw de pernmit. The overwhel ming majority of
conments received were fromthose involved in the cranberry industry in support
of a nationally issued permt for cranberry operations. The nost conmonly
suggest ed | anguage i ncl uded provisions for discharges that would result in the
expansi on of existing cranberry operations for 10 acres or |ess per year per
operator; notification to the DE in accordance with the notification procedures,
and provisions that the expansion would not cause a net |oss of wetland acreage.



Those commenting Wopposition to the proposed permt did -not provide alternative
suggestions but rather requested elimnation of the pernmit from consideration
because cranberry operations, both individually and cunmul atively, would result in
nmore than mni mal adverse environnental effects. Their position was that

i ndi vidual permt review was nore acceptable as the nechanismfor evaluating the
i npacts of cranberry related pernit applications. Consequently, nopst negative
comments did not even address the |imted suggestions used in requesting
conditions or linmts under which a nationwi de permit mght be issued.

There has been considerable interest fromthe cranberry growing industry in
devel oping a nationwi de pernmit for activities associated with the production of
cranberries. There has al so been consi derabl e concern expressed by state and
Federal resource agencies regardi ng potential adverse inpacts on aquatic
resources of cranberry production activities, such as converting existing natura
wetl ands into cranberry bogs. The typical cranberry operation involves clearing
and | eveling of wetlands, construction of dikes and berns, installation of water
control structures, ditching, and flooding. In some circunstances, up to fifteen
acres of reservoir are set aside for each acre of actual bed/bog. However, every
cranberry operation is unique. There are no standard sizes for cranberry beds and
no established water managenent techniques, It is further recognized that the
commercial cultivation of cranberries requires |large quantities of
readi | y-avail abl e water. Some commenters expressed concern over the potential
i npacts to water quality resulting fromcranberry operations. W believe that the
DE will be able to identify these potentially adverse situations and assert
di scretionary authority by adding activity-specific conditions or requiring an
i ndividual permt, if he feels that the adverse environnmental effects are nore
than ninimal or that the activity is contrary to the public interest. W also
believe that it is in the best interest of the cranberry growers thenselves that
they strive to maintain water quality for the benefit of their crops. This is
particularly inportant for those cranberry operations that recircul ate water
within their beds for repeated use. W believe that by limting this NAP to
exi sting operations and requiring notification to the DE, any adverse effects to
water quality resulting fromthe actual discharges authorized by this NWP, as
wel|l as the operation of these facilities, will be mnimal. Furthernore, water
qual ity standards are specifically evaluated by the states through the section
401 Water Quality Certification process, which may generate additional conditions
on, a regional basis.

Qur difficulty in developing this nationwide permt is related to the diversity
of circunstances affecting cranberry operations, and the difficulty thus
engendered in determning what is a nationally acceptable permt. Sone activities
associ ated with ongoing cranberry growi ng operations have been exenpted by
section 404(f) of -the Cean Water Act, leaving primarily construction di scharges
associ ated with expansi ons and new operations as activities to be regul ated. The
nationwi de permt issued by this regulation applies to discharges of dredged or
fill material for dikes, berns, punps, water control structures or clearing and
gradi ng of beds associated with expansion, enhancenent or nodification activities
at existing cranberry production operations only and does not authorize new
cranberry operations. This NWP is intended to address those operations which
exist at the time this NW is effective. Any changes in managenent or ownership
of existing operations to seek additional use of this NWP is not appropriate.
Wth regard to what we identify as a single operation, we believe that the
definition of the term"single and conplete project” found at 33 CFR 330.2 should
provi de adequate gui dance. Due to the variability of cranberry cultivation
operations, we believe that the DE can best determ ne what constitutes a single
and conplete cultivation operation. CGenerally, the expansion of an existing
operation woul d be contiguous or in close proximty to the existing operation. It
shoul d be further noted that this NAP only applies to discharges required for the



cultivation of cranberries and does not apply to related activities such as
war ehouses, processing plants, or parking areas.

We believe that new cranberry operations are not burdened wi th previous
i nvestnents and technol ogy. Accordingly, we have not included new cranberry
cul tivation operations under this NAP

The scope of the nationw de pernmit reconmended by the cranberry industry is
greater than the scope which we have adopted for this nationw de permt. However
we consi dered the potential adverse effects on the environnment, both individually
and cunul atively, other factors of the public interest, and the utility of this
nationwi de permt considering regional differences and the |ikelihood of
di scretionary authority being exercised at the time a district was notified about
a pending activity. For those activities exceeding 10 acres we believe it nmay be
appropriate for Division and District Engineers to consider a regionally based
general permit. That type of negotiation would exceed the scope of the
i nvestigation of options used in developing this nationw de permt.

Several conmenters expressed concern over the inpacts to fish and wild ' life
resources resulting fromthe renoval of natural vegetation. It is recognized by
both wildlife experts and the cranberry industry that the replacenent of natura
vegetation with a nonocul ture of cranberries will have an adverse effect on
wildlife values. The diversity of wildlife is generally reduced by a nonocul ture
environnent. However, wildlife values will not be elimnated by cranberry beds
and reservoirs. Sone species will be encouraged in these areas. Pond or reservoir
nodi fication could result in increased wetl and acreage by fl oodi ng adj acent
upl ands. Reservoirs may al so support subnerged aquatic vegetati on and open water
areas to benefit fisheries resources. By limting this NW to expansi on of
existing facilities, we believe that pristine wildlife habitat is less likely to
be adversely inpacted. Furthernore, we believe that appropriate mtigation
nmeasures can be devel oped during the notification process to mnimze the adverse
effects to wildlife resources.

Several conmenters expressed an objection to any nationwi de pernit for cranberry
activities. However, we have determned that the activities that will be
authori zed by this nationwide pernit are simlar in nature and will be properly
conditioned so that they will, both individually and cunul atively, have only
m ni mal adverse effects on the environment. As with all NW's, we will be
nmonitoring the use of this NW and if it appears that a nodification or
revocation is appropriate, we will initiate such action. Furthernore, we will
have data upon which to reevaluate this permt when it expires after 5 years.

Finally, to address regional differences in cranberry production activities we
are encouraging the DEs to work with the states and industry concerning the need
for and acceptability of regional conditions and/or general permts.

35. Mai ntenance Dredgi ng of Existing Basins. Many commenters indicated that the
proposed | anguage is too vague. Many commenters requested that dredging vol unes
be limted and that the NWP only apply to uncontani nated sedi nents. Severa
comenters requested a better understandi ng of what constitutes a Corps approved
di sposal site and whether or not this would include any other site other than an
upl and site. Many conmenters indicated that maintenance dredgi ng should only
occur to previous docunented depths. Sone commenters requested that notification
be included in the NWP. Sone commenters requested that the NW excl ude dredging
in special aquatic sites.

We do not agree with the approach of placing an across the board limtation on
dr edgi ng vol unmes because this woul d decrease the utility of the NWP. However, we
have nodi fied the | anguage to elim nate vagueness and nore clearly define the
intended limtations for use of the NWP. As the proposed | anguage states the NAP
is for maintenance and is therefore not intended for new work dredging. The
nmodi fied | anguage will state maintenance "to the | esser of previously authorized
depths or controlling depths for ingress/egress”. The phrase "or a Corps approved
di sposal site" will be deleted. Areas containing contani nated sedi ments have



generally been previously identified. W believe that regional conditioning of
this NWP woul d be the appropriate mechanismto address this issue. Regional

condi tions can be devel oped to exclude known contam nated areas (such as sites on
the NPL) or to require testing in areas of suspected contam nation. Furthernore,
we are encouraging DE s, where there is reason to believe the material to be
dredged is contaninated, to consider exercising discretionary authority. It
shoul d be pointed out that the NWP is for upland disposal only and does not
authorize return water (see NWP 16). Since the NWP is for maintenance for
previously authorized work, adverse effects on the environnment have already been
consi dered or are expected to be mnimal.

36. Boot Ranps: Several comrenters suggested that this NAP be subject to the
Notification requirenents. The Corps notes that no fill material would be all owed
to be discharged into special aquatic sites as a paraneter of this
NWP, and boat |aunch ranps are exenpt from NEPA docunentation as per 33 CFR part
325, appendix B. Gven this and the discretionary authority provisions, we
bel i eve the Notification requirenment would be unduly burdensone upon the
regul ated public. Several commenters suggested nodifications to the linitations
of this NWP, but the Corps believes this NWP, as witten, adequately bal ances the
need for public access to the nation's waterways while protecting aquatic
resources. The wording of this NWP has been changed to clarify that the 50 cubic
yard fill limtation pertains to fill placed into waters of the United States and
that unsuitable material that causes unacceptable chem cal pollution or is
structurally unstable is not authorized.

37. Energency Watershed Protection: Several conmenters indicated that true
enmergency situations require response In |less than 30 days and requested
notification time be reduced to 2 days. Another comrenter suggested the DE should
have discretion to wave 30 day PDN procedure if enmergency necessitates inmedi ate
action. W have retained the notification requirenment for this NWP. However, we
have nodi fied the | anguage of the 30-day tine |limt to acconmpdate true emergency
situations. Under the revised notification a project may proceed in | ess than 30
days provided the DE has conpleted his review and has notified the permttee.

Some comenters felt SCS approval will not carry out the provisions of section
404 since flood hazard projects involve work in waterways which result in the
loss of fish and fish habitat. O her commenters indicated SCS revi ew abdi cates
Corps responsibility for review ng proposals and protecting wetlands and
wat erways and does not conply with NEPA. Yet another commenter suggested that the
NWP be expanded to cover all energency public flood control projects.

We di sagree that the substantive provisions of Section 404 or NEPA will be
avoi ded by this NWP. SCS, |like all other Federal agencies, nust conply w th NEPA
Fish and WIdlife Coordination Act, Endangered Species Act, and all other Federa
statutes and Executive Oders. In addition, the DE has the opportunity through
the PDN process to deternine if individual projects have nore than mni na
adverse effects on the environnent-and to require an individual permt. W also
di sagree with including all energency public flood control projects since
conmpliance with Federal statutes and Executive Orders could not be assured.

A nunber of commenters recommended such restrictions to the NWP as authori zi ng
tenmporary structures only, excluding stream channelization and prohibiting
wet |l and nodification and alteration of wetland hydrol ogy or aquatic organi sns
m gratory pathways. W disagree that these types of restrictions are necessary in
the NWP since the DE will have the ability to review individual proposals to
determine if nodifications are required or if the adverse effects are nore than
m nimal thus requiring an individual pernit.

Several conmenters suggested that energency Plans be approved by State and
Federal fish and wildlife agencies and EPA. W have nodi fied the notification
process to include the appropriate natural resource agencies. However, we
di sagree with the recomendation that the activity nust be approved by these
agenci es during the Corps' PDN process. It nust be noted, however, that an



activity nust receive a specific 401 water quality certification in those
ci rcunstances where a state has denied water quality certification for the NW
aut hori zati on.

Several conmmenters requested that the term "energency” be defined and type and
extent of projects authorized should be clarified. The Corps has defined the term
"enmergency" at 33 CFR 325.2(e)(4), and SCS exigency is defined in 7 CFR part 624.
Al so, 7 CFR part 624 contains a description of the type of projects which would
be aut hori zed.

The Forest Service has requested that its Energency Burned Area Rehabilitation
activities should be included in this NW. W have considered their request and
have expanded this NWP to include activities done by or funded by the Forest
Servi ce under their Burned-Area Enmergency Rehabilitation Handbook

38. O eanup of Hazardous and Toxic Waste: The Corps recognizes a potential |ack
of Section 404 considerations in cleanup orders and has included the notification
requirement with this NWP to all ow adequate revi ew of any adverse' effects on
the environnment. Three commenters suggested that a wetland delineation is not
necessary, but we believe they are necessary in order to assess potential inpacts
as part of the notification process. A nunber of commenters recommended that this
NWP not be inplenmented in view of the potential for significant adverse
envi ronnmental inpacts associated with cl eanups of hazardous or toxic wastes.
However, the Corps believes that this NWP is appropriate, and that the aquatic
environment will benefit from expeditious cleanup of such areas.

39. Reserved Agricultural D scharges (Proposed as NW 39). Mst commenters were
confused regarding the type of activities that would be pernmitted under this NW
since Section 404(f) exenpts normal farmng activities. Al so, many were confused
by the preanbl e | anguage whi ch di scussed aut hori zi ng di scharges for silvacultura
and aquacul tural activities, as well as agricultural activities. Accordingly,
many comenters indicated the NW was either too open-ended or too restrictive.
Many commenters felt the NAW would not be useful to the agricultural community.

We originally intended to cover silvacultural and aquacultural activities under
this NWP but those activities were dropped prior to publishing the proposed rule.
We agree the NWP as proposed has little utility and have dropped it fromthe
final rule.

40. Form Bui |l di ngs: Many commenters opposed this NW and stated that it was
vague and too broad, and questioned its need. Several conmenters expressed the
need to define "agricultural related structures” and "farmng activities", as
well as to establish size linmtations. These conmenters were concerned that |arge
production facilities i.e. fertilizer plants, processing and boarding facilities,
and ot her conmercial structures would be authorized by this NW

W share the concerns of the above commenters and have provided |imtations and
renoved "agricultural related structures necessary for farming activities" from
the NWP. This NW will authorize farm buil dings such as equi pnent sheds, supply
storage, ani nmal housing and production facilities |located on a farmor ranch. The
fill for these buildings and associated grounds will be limted to the m ninmum
necessary, and shall not involve filling nore than one acre of farmed wetl ands.

Many commenters stated that these agricultural-related structures were nonwater
dependent and would result in large cumul ative | osses to wetlands. Wil e nost
commenters recogni zed the applicability of this NWP to only farmed wetlands in
agricul tural production, there was concern for the loss of the functions and
val ues these farnmed wetl ands possess. Several commenters stated concern for the
rel ease of pesticides and pollutants to ground and surface waters during
flooding. Also, that allowing agricultural related structures in farmed wetl ands
was counter to national efforts to discourage construction in flood prone areas.
Anot her coment er expressed concern for the loss to prairie potholes, playas, and
vernal pools as a result of this NW

We believe that inpacts to farned wetlands will be minimzed in accordance with
section 404 condition nunber 4. Al so, that construction of structures in flood



prone areas woul d nost often be elevated to avoid flooding and that thi3 loss in
fl ood storage would be mininmal both individually and curnul atively. W believe the
rel ease of pollutants as a result of flooding would be rare and should this occur
the inpacts would be localized and have mininmal effect. Furthernore, we have
clarified that this NWP does not authorize discharges into prairie, playa, |akes,
or vernal pools.

Several commenters requested that this NW shoul d be subject to the notification
procedures and include a delineation of special aquatic sites, and that the NW
be coordinated with the federal resource agencies. One conmenter expressed
concern that this NWP woul d set a precedent for allowing all types of buildings
in wetlands. Another conmmenter recommended that all building pads and foundations
up to 3,000 square feet in rural areas be subject to this NW. One conmmrenter
bel i eved that agricultural related ~ structures would be constructed and then
their use converted to nonagricul tural purposes.

W believe that notification and delineation of special aquatics sites is
unnecessary since this NWP only applies to farned wetlands that are currently in
agricultural production, and further, this NW has been nodified to limt the
di sturbance to one acre of farmed wetlands. The farmed wetl and designation is
assigned by the Soil Conservation Service. We do not agree that this would be
setting a precedent since there are specific conditions and limtations to the
types of activities authorized by this NWP. For this reason, we do not agree with
the recommendation to allow all building pads and foundations in wetlands in
rural areas. Furthernore, we believe it is unlikely that a farm building would be
constructed and then its use converted to sonme use other than farning.

One comment er asked whether the NW applied to silvicultural and aquacul tura
related buildings or structures. A few commenters stated that the NW was
necessary to maintain farm ng operations and suggested ways to mnimze inpacts.
Silvicultural and aquacultural related buildings or structures are not authorized
by this NWP. W agree that the NWP woul d benefit farm ng operations and that
mninzing i npacts is required.

Nation wide Permt Conditions
General Conditions

Several of the commenters questioned the incorporation of the EMPs into the NW
Conditions. They believed that the BMPs are inpractical, inpossible to achieve,
and may constitute a taking. They felt that they are too vague to enforceable or
easily conplied with, and that failure of a prospective pernmittee to conply with
a condition should not trigger an enforcenment action. The Corps disagrees with
these comments. The BMPs are now being included as conditions in order to make
them nore enforceable. Flexibility is built into the conditions in response to
differing conditions throughout the nation. The conditions do not constitute a
taking of private property, and we maintain that enforcenent actions are
appropriate in instances where a permnmittee fails to adhere to the conditions.

1. Navigation: In response to conments questioning the change from previous
policy on navigation, the Corps believes the proposed wording is nore appropriate
in that navigational interests are better protected.

2. Proper Mintenance. There were no coments on this condition and it is being
adopt ed as proposed.

3. Erosion and Siltation: Several comments were directed at the "vagueness" of
the wording of this condition. The Corps believes that paranmeters should not be
specified in that erosion and siltation control nethods vary throughout the
nati on.

4, Aquatic Life Movenent. Several coments requested that the Corps define
activities which may substantially disrupt aquatic |ife novenents, and others
suggested that the Corps require culverts be designed to facilitate passage of



aquatic organisns. The Corps believes that this condition is sufficiently clear,
and that it is not reasonable or practical for the suggestion to be included as
an NP condition. W did nodify this condition' that this condition al so pertains
to species which nornally migrate through the area as well as indigenous species.

5. Equi prent: There were no comments on this condition and it is being adopted
as proposed.

6. Regional and Case-by-Case Conditions: There were no conments on this
condition and it is being adopted as proposed.

7. 14,71d and Scenic Rivers: In response to conments that state Wld & Scenic
Rivers and state or national Qutstandi ng Resource Waters be added, the Corps
believes this is neither reasonable nor practical.

8. Tribal Rights: in response to a coment that tribes should be informed of NW
activities, the Corps believes the condition as worded is sufficient to protect
tribal rights.

9. Water Quality Certification. This subject has been addressed in detail in
Section 330.4(c). After considerable review of all comments, this condition has
been retai ned as proposed.

10. Coastal Zone Managenent. This subject has been addressed in detail in section
330.4(d). After considerable review of all coments, this condition has been
retai ned as proposed.

11. Endangered Species: The najority of comrenters objected to the use of the
| anguage "or species proposed for such designation" as being too vague and
uncertain. Concern was al so expressed that such | anguage inplies that the, Corps
is giving such species status they are not entitled to under the Endangered
Species Act. This termis defined in the ESA and is used in that context in this
regul ation. O her conmenters expressed concern relative to the renoval of section
7 consultation requirenents fromthis condition. This requirenent is now | ocated
inJ 330.4(f). After careful evaluation of all comments, the | anguage of this
condition has been retained with only m nor revisions.

12. Historic Properties: Many conmmenters objected to the term"potentially
eligible for listing" as being too uncertain. W have replaced "potentially" with
"whi ch the prospective permttee has reason to believe may be" to clarify this
st at enent .

O her commenters felt that this condition does not adequately address the Corps
responsibilities under the NHPA. W di sagree. The Corps procedures as outlined in
this NWP condition conply wth the requirements of 33 CFR 325 appendi x C, which
i npl enents 36 CFR 800 and fully satisfies the requirenments of the NHPA

13. Notification: W received a | arge nunber of comments relating to this
condition. Qur response to these conments has been addressed in the preanble at
section 330.1(e) and in the General Comments for all NWs. W have nodified the
| anguage concerni ng the 30-day advance notification to address those concerns for
emergency situations. W have al so added a process requiring notification of the
nat ural resource agencies and solicitation of their coments. As noted previously
in this docunent, we have selected Mtigation Option 2 as a part of the
notification requirement. The | anguage of this condition reflects this decision.

In addition, in an effort to assist the DE in obtaining informtion needed by
the Corps to satisfy the requirenents of the ESA and NHPA, we have included a
requi rement that prospective permttees include a statement in the PDN certifying
that they have contacted the appropriate resource agencies regarding the effects
of the proposed activity on endangered or threatened species and/ or their
critical habitat, and on historic properties. This statenent should al so include
any information provided by the presence of any endangered or threatened species
' and/or their critical habitat in or near the pernit area that may be affected
by the proposed activity, and fromthe SHPO regardi ng the presence of any
historic property in the pernit area that nay be affected by the proposed
activity. This provision does not require the prospective pernmittee to del ay
transnittal of the PDN until USFWS/ NVFS and/or the SHPO provide information. It



does require that the prospective permttee contact these agencies to determne
whet her any information is available. Furthernore, we encourage prospective
permttees to contact these agencies at any tine concerning these issues, even
for those NWP activities that do not require notification to the DE to assure
compliance with ESA and NHPA

Section 404 Only Conditions

1. Water Supply Intakes: Three commenters requested that "proximty" to water
supply intakes be defined. W believe that it would not be prudent to place a
specific restriction on the distance froma water supply intake on a nati onal
| evel .

2. Shellfish Production: Several commenters requested clarification or
nmodi fication of this condition, but the Corps believes this would be
i nappropriate on a national |evel

3. Suitable Material. Several commenters recomended nodification of this
condition, or that we include EPA s list of toxins and toxic anmounts. |ncluding
such a list is not feasible in that the condition would have to be nodified each
time EPA's list is nodified.

4., Mtigation: The title of this condition and the condition itself have been
nodified to state that discharges of dredged or fill material nust be m nimzed
or avoided to the nmaxi num extent practicable at the project site, unless the DE
has approved a conpensation mtigation plan for the specific regulated activity.

5. Spawni ng Areas: Several commenters reconmmended that this condition be
expanded to include avoi dance o' other activities or that all discharges in
spawni ng areas during spawni ng seasons be prohibited. The Corps finds this unduly
restrictive and believes that the wording, as adopted, provides adequate
protection.

6. Qbstruction of H gh Flows: There were no comments on this condition and it is
bei ng adopted as proposed.

7. Adverse | npacts From | nmpoundnents: The Corps is in agreenment with a
recommendation to require mnimzation to the maxi mum extent practicable.

8. Waterfow Breeding Areas, Several commenters recommended that this condition
shoul d be expanded to including avoi dance of other activities or protection of
addi tional resources, but we believe this is unreasonable and inpractical and
that the condition as worded provides sufficient protection.

9. Renoval of Tenporary Fills. One conmenter requested that establishnent of
pre-existing soil, vegetation and hydrol ogic conditions should al so be required.
The Corps believes that restoration of pre-existing contours is sufficient.

Di scretionary Authority

In addition to the NWP conditions being required by the Chief of Engineers, the
division and district engineers may add regional conditions or revoke NW
aut hori zation for sone or portions of the NWPs. Regional conditions may al so be
required by state Section 401 water quality certification or for state coasta
zone consi stency. Wen a State has denied Section 401 Water Quality Certification
or disagreed with the Corps consistency determnation for an NW as of the
effective date of the NWPs, the Corps will deny those affected activities wthout
prejudice on, the effective date. Subsequently, to performthese activities the
applicant, nust obtain a section 401 Water Quality Certification or consistency
certification fromthe State. District Engineers will announce regiona
conditions or revocations by issuing local public notices. Information on
regi onal conditions and revocations can be on obtained fromthe appropriate
di strict engineer as indicated bel ow



Al abama

Mobil e District Engineer, ATTN. CESAM OP-S, P.O Box 2288, Mbile, AL
36628- 0001.

Al aska

Al aska District Engineer, ATTN. CEINIPA-CO R, P.O Box 898, Anchorage, AK
99506- - 0893.

Ari zona

Los Angel es District Engineer, ATTN. CESPL-CO R, P.O Box 2711, Los Angeles, CA
90053- 2325.

Ar kansas

Little Rock District Engineer, ATIN. CESW.-CO P, P.O Box 867, Little Rock, AR
72203-0867.

California

Sacranmento District Engineer, ATTN. CESPK-CO O 650 Capitol Mall, Sacranento, CA
95814- 4794.

Col or ado

Al buquerque District Engineer, ATTN. CESWA-CO- R, P.O Box 1580. Al buquerque, NM
87103-1580.

Connecti cut

New Engl and Di vi si on Engi neer ATTN. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.

Del awar e

Phi | adel phia District Engineer, ATTN. CENAP-OP-R, U S. Custom House, 2nd and
Chestnut Street, Phil adel phia, PA 19106-2991.

Fl ori da

Jacksonville District Engineer, ATTN. CESAJ-RD, P.QO Box 4970, Jacksonville, FL
32232- ML9.

Ceorgi a

Savannah District Engi neer, ATTN. CESAS-OP-F, P.O Box 889, Savannah, CA
31402- 0889.



Hawai i

Honol ulu District Engineer, ATTN. CEPOD-CO 0, Building 230, Fort Shafter
Honol ul u, H 96858-5440.

| daho

Walla Walla District Engi neer, AM CENPW OP-RF, Building 602, City-County
Airport, Valla Walla, WA 99362-9265.

Illinois

Rock Island District Engineer, ATTN. CENCR-OD-S, O ock Tower Building, Rock
Island, IL 61201-2004.

| ndi ana

Louisville District Engineer, ATTN. CEORL-OR-F, P.O Box 59, Louisville, KY
40201- 0059.

| owa

Rock Island District Engineer, ATTN. CENCR-OD-S, O ock Tower Building, Rock
Island, IL 61201-2004.

Kansas

Kansas City District Engineer, ATTN. CEMRK-OD-P, 700 Federal Building, 60i E
12th Street, Kansas City, MO 641062896.

Kent ucky

Louisville District Engineer, ATTN. CEORL-OR-F, P.O Box 59, Louisville, Y
40201- MB.

Loui si ana

New Ol eans District Engineer. ATTN. CEUVN-OD-S, P.O Box V267. New Ol eans, |A
70160- 0267.

Mai ne

New Engl and Di vi si on Engi neer, ATTN. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.

Maryl and

Baltinmore District Engineer, ATTN. CENAB-OP-R P.O Box 1715, Baltinore, M
21203-1715.

Massachusetts

New Engl and Di vi si on Engi neer, Al7N. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.



M chi gan

Detroit District Engineer, ATTN. CENCE-CO-L, P.O Box 1027, Detroit, M
48231-1027.

M nnesot a

St. Paul District Engineer, ATTN. CENCS-CO- R, 180 Kellogg Blvd. E., Room 1421,
St. Paul, M 55101-1479.

M ssi ssi ppi

Vi cksburg District Engineer, ATTN. CELMK-OD-F, 35151-20 Frontage Road, Vicksburg,
M5 39180-5191.

M ssour i

Kansas City District Engineer, ATTN. CEMRK-OD-P, 700 Federal Building, 601
E. 12th Street, Kansas City, MO 64106-2896.

Mont ana

Omaha District Engineer, ATTN. CEMRO-OP-R, P.O Box 5, Omha, NE 68101-0005.
Nebr aska

Omaha District Engineer, ATTN. CEMRO- OP-R, P.O Box 5, Omha, NE 68101-0005.

Nevada

Sacranento District Engineer, ATTN: CESPK-CO O, 650 Capitol Mall, Sacranento, CA
95814- 4794.

New Hanpshire

New Engl and Di vi si on Engi neer, ATTN. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.

New Jer sey

Phi | adel phia District Engineer, ATTN. CENAP-OP-R, U. S. Custom House, 2nd and
Chestnut Street, Philadel phia, PA 19106-2991.

New Mexi co

Al buquerque District Engineer, ATTN. CESWA-CO-R, P. O Box 1500, Al buquerque, NM
87103- 1580.

New Yor k

New York District Engineer, ATTN. CENAN-OP-R, 26 Federal Plaza, New York, NY
10278- 0090.

North Carolina

Wl mngton District Engineer, ATTN. CIESAWCO E, P.O Box 1890, WI mi ngton, NC
28402- 1890.



Nort h Dakot a
Omaha District Engineer, ATTN. CEM RO OP-R, P.O Box 5, Oraha, NE 68101-0005.
Chio

Huntington District Engineer, ATTN. CEORH OR-F, 502 8th Street, Huntington, W.
25701- 2070.

Gkl ahonmm

Tul sa District Engineer, ATTN. CESW-OD-RF, P.O Box 61, Tulsa, K
741, 21- 0061.

O egon

Portland District Engineer, ATTN. CENPP-PL-R, P.O Box 2946, Portland, OR
97208- 2946.

Pennsyl vani a

Baltinmore District Engineer, ATTN. CENAB-OP-R, P.QO Box 1715, Baltinore, M
21203-1715.

Rhode | sl and

New Engl and Di vi si on Engi neer, ATTN. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.

Sout h Carolina

Charl eston District Engineer, ATTN. CESAC-CO- P, P.O Box 919, Charleston, SC
29402- 0919.

Sout h Dakot a
Omaha District Engineer, ATTN. CEMRO-OP-R, P.O Box 5, Omha, NE 68101-0005.
Tennessee

Nashville District Engineer, ATTN. CEORN-OR-F, P.O Box 1070, Nashville, TN
37202-1070.

Texas

Ft. Wrth District Engineer, ATTN. CESW-OD-0, P.O Box 17300, Ft. Wirth, TX
76102- 0300.

Ut ah

Sacranento District Engineer, ATTN. CESPK-CO 0, 650 Capitol Mall, Sacranento, CA
95814- 4794.



Ver nont

New Engl and Di vi si on Engi neer, ATTN. CENED- OD-R, 424 Trapel o Road, Waltham MA
02254-9149.

Virginia

Norfol k District Engineer, ATTN. CENAO OP-P, 803 Front Street, Norfolk, VA
23510-1096.

Washi ngt on

Seattle District Engineer, ATTN. CENPS-OP-RG P.QO Box C 3755, Seattle, WA
98124- 2255.

West Virginia

Huntington District Engineer, ATTN. CEORH OR-F, 502 8th Street, Huntington, W
25701- 2070,

W sconsin

St. Paul District Engineer, ATTN. CENCS-CO R, 1421 USPO & Cust om House, St.
Paul , IMN 55101-98W

Woni ng
Onmaha District Engineer, ATTN. CEMRO-OP-R, P.O Box 5, Omaha, NE 68101--0005.
District of Colunbia

Baltimore District En3ffieer, ATTN. CENAB-OP-R, P.QO Box 1715, Baltinore, NID
21203-1715.

Pacific Territories

Honol ulu District Engineer, ATTN. CEPCD-CO- O Building 230, Fort Shafter,
Honol ul u, H 95858-5440.

Puerto Rico & Virgin Is

Jacksonville District Engineer, ATTN. CESAJ-RD, P.O Box 4970, Jacksonville, FL
32232-0019.

Envi ronnment al Document ati on

W have determ ned that this action does not constitute a nmjor Federal action
significantly affecting the quality of the human environnment. Environnenta
docunent ati on has been prepared for each nationw de permt. Accordingly, for
actions where there is other Federal agency involvenent, there is no need to
conduct an independent review of the other Federal agency's NEPA docunentation
under 40 CFR 1506. 3(c). The Corps docunentation includes an environnent al
assessnment and, where relevant, a section 404(b)(1) Guidelines conpliance review
Copi es of these docunments are available for inspection at the office of the Chief
of Engi neers and at each Corps district office. Based on these docunents the
Corps has determned that the NWPs conply with the requirenents for issuance
under general pernit authority.



Note 1-The Departnent of the Arny has determined that this docunent does not
contain a major rule requiring a regul atory inpact anal ysis under Executive O der
12291 because it will not result in an annual effect on the econony of $100
mllion or nore and it will not result in a major increase in costs or prices.

Note 2-The term"he" and its derivatives used in these regul ations are generic
and shoul d be considered as applying to both male and fenal e.

| hereby certify that this matter will have no significant negative Inpact on a
substantial nunmber of small entities within the neaning and intent of the
Regul atory Flexibility Act, 5 U S.C. 601 et seq.

Li st of Subjects in 33 CFR Part 330

Admi nistrative practice and procedure, Intergovernnental relations, Navigation
(water), Water pollution control, Waterways.

Dat ed: Novenber 12, 1991.

Approved: Nancy P. Dorn, Assistant Secretary of the Arnmy, (G vil Wrks).

Accordingly, 33 CFR part 330 is revised to read as foll ows:

PART 330- NATI ONW DE PERM T PROGRAM

Sec.

330.1 Purpose and policy.

330. 2 Definitions.

330.3 Activities occurring before certain dates.

330.4 Conditions, limtations, and restrictions.

330.5 Issuing, nodifying, suspending, or revoking nationw de permts and
aut hori zati ons.

330. 6 Authorization by nati onwi de permt.

Appendi x A to Part 330-Nationwi de Pernits and Conditions
Authority: 33 U S.C 401 et seq.: 33 U S. C 1344; 33 U S.C 1413.

§ 330.1 Purpose and policy.

(a) Purpose. This part describes the policy and procedures used in the
Departnent of the Arny's nationwi de pernmit programto issue, nodify, suspend, or
revoke nationwi de pernmts; to identify conditions, limtations, and restrictions
on the nationwi de pernits; and, to identify any procedures, whether required or
optional, for authorization by nationw de permts.

(b) Nationw de permts. Nationw de permts (NWP9) are a type of general permt
i ssued by the Chief of Engineers and are desighed to regulate with little, if
any, delay or paperwork certain activities having mnimal inpacts. The NWPs are
proposed, issued, nodified, reissued (extended), and revoked fromtime to tine
after an opportunity for, public notice and comment. Proposed NWPs or
nmodi fications to or reissuance of existing NWPs will be adopted only after the
Corps gives notice and allow ng the public an opportunity to comment on and
request a public hearing regarding the proposals. The Corps will give
consideration to all coments received prior to reaching a final decision

(c) Ternms and conditions. An activity is authorized under an NWP only if that
activity and the permttee satisfy all of the NWP's terns and conditi ons.
Activities that do not qualify for authorization under an NWP still may be
aut hori zed by an individual or regional general permt. The Corps will consider
unaut hori zed any activity requiring Corps authorization if that activity is under
construction or conpleted and does not conply with all of the terns and
conditions of an NWP, regional general permt, or an individual permt. The Corps
wi || eval uate unauthorized activities for enforcenent action under 33 CFR part
326. The district engineer (DE) may el ect to suspend enforcenent proceedings if
the pernittee nodifies his project to conply with an NWP or a regi onal genera



permt. After considering whether a violation was knowi ng or intentional, and
other indications of the need for a penalty, the DE can elect to termnate | an
enforcenent proceeding with an after-the-fact authorization under an NWP. if all
terms and conditions of the NWP have been satisfied, either before or after the
activity has been acconpli shed.
(d) Discretionary authority. District and division engineers have been del egated
a discretionary authority to suspend, nodify, or revoke authorizations under an
NWP. This discretionary authority nay be used by district and division engi neers
only to further condition or restrict the applicability of an NWP for cases where
t hey have concerns for the aquatic environment under the O ean Water Act section
404(b) (1) Guidelines or for any factor of the public interest. Because of the
nature of nost activities authorized by NWP, district and division engineers wll
not have to review every such activity to decide whether to exercise
di scretionary authority. The ternms and conditions of certain NWs require the DE
in review the proposed activity before the NWP aut horizes its construction.
However, the DE has the discretionary authority to review any activity authorized
by NWP to determ ne whether the activity conplies with the NW. If the DE rinds
that the purposed activity would have nore than mininal individual or cumrulative
net adverse effects on the environnent or otherw se may be contrary to the-
public interest, he shall nodify the, NW authorization to reduce or elininate
t hose adverse effects, or he shall instruct the prospective permttee to apply
for a regional general pernmit or an individual pernmit. Discretionary authority is
al so di scussed at 33 CFR 330.4(e) and 330. 5.

(e) Notifications. (1) In nost cases, permttees may proceed with activities
aut hori zed by NWPs without notifying the DE. However, the prospective permttee
shoul d carefully review the | anguage of the NW to ascertain whether he nust
notify the DE prior to conmencing the authorized activity. For NWPs requiring
advance notification, such notification nmust be nade in witing as early as
possi ble prior to comencing the proposed activity. The pernittee nmay presune
that his project qualifies for the NW unless he is otherwise notified by the DE
within a 30-day period. The 30-day period starts on the date of receipt of the
notification in the Corps district office and ends 30 cal endar days | ater
regardl ess of weekends or holidays. If the DE notifies the prospective pernittee
that the notification is inconplete, a new 30-day period will conmence upon
recei pt of the revised notification. The prospective permittee may not proceed
with the proposed activity before expiration of the 30-day period unless
otherwise notified by the DE. If the DE fails to act within the 30-day period, he
must use the procedures of 33 CFR 330.5 in order to nodify, suspend, or revoke
the NWP aut hori zation

(2) The DE will review the notification and nmay add activity-specific conditions
to ensure that the activity conplies with the terns and conditions of the NWP and
that the adverse inpacts on the aquatic environnment and other aspects of the
public interest are individually and cunul atively m ni mal

(3) For sone NWPs involving discharges into wetlands, the notification nust
include a wetland delineation. The DE will review the notification and deterni ne
if the individual and cumnul ative adverse environnental effects are nore than
mnimal. |If the adverse effects are nore than mnimal the DE will notify the
prosp6ctive pernmittee that an individual permt is required or that the
prospective pernmttee may propose nmeasures to mtigate the |oss of special
aquatic sites, including wetlands, to reduce the adverse inpacts to nminimal. The
prospective permttee may elect to propose mtigation with the origina
notification. The DE will consider that proposed nitigation when deciding if the
i npacts are mnimal . The DE shall add activity-specific conditions to ensure that
the mtigation will be acconplished. If sufficient mtigation cannot be devel oped
to reduce the adverse environnmental effects to the mnimal |evel, the DE will not
al | ow aut hori zati on under the NWP and will instruct the prospective pernittee on
procedures to seek authorization under an individual permt.



(f) Individual Applications. DEs should review all incomng applications for
i ndi vidual permts for possible eligibility under regional general permts or
NWPs. If the activity conplies with the ternms and conditions of one or nore NWP
he should verify the authorization and so notify the applicant. If the DE
determ nes that the activity could conply after reasonable project nodifications
and/ or activity-specific conditions, he should notify the applicant of such
nmodi fications and conditions. If such nodifications and conditions are accepted
by the applicant, verbally or in witing, the DE will verify the authorization
with the nodifications and conditions in accordance with 33 CFR 330.6(a).
However, the DE wll proceed with processing the application as an individua
permit and take the appropriate action within 15 cal endar days of receipt, in
accordance with 33 CFR 325.2(a)(2), unless the applicant indicates that he wll
accept the nodifications or conditions.

(g) Authority. NWPs can be issued to satisfy the permt requirenents of section
10 of the Rivers and Harbors Act of 1899, section 404 of the C ean Water Act,
section 103 of the Marine Protection, Research, and Sanctuaries Act, or sone
conbi nation thereof. The applicable authority will be indicated at the end of
each NWP. NWPs and their conditions previously published at 33 CFR 330.5 and
330.6 will remain in effect until they expire or are nodified or revoked in
accordance with the procedures of this part.

330.2 Definitions.

(a) The definitions found in 33 CFR parts 320-329 are applicable to the termns
used in this part.

(b) Nationw de permt refers to a type of general permt which authorizes
activities on a nationw de basis unless specifically limted. (Another type of
general permt is a "regional permt" which is issued by division or district
engi neers on a regional basis in accordance with 33 CFR part 325). (See 33 CFR
322.2(f) and 323.2(h) for the definition of a general permt.)

(c) Authorization nmeans that specific activities that qualify for an NWP may
proceed, provided that the ternms and conditions of the NWP are net. After
determ ning that the activity conplies with all applicable terns and condition
the prospective permittee nay assume an authorization under an NWP. This
assunption is subject to the DE's authority to determne if an activity conplies
with the terms and conditions of an NWP. If requested by the pernittee in
witing, the DEwll verify in witing that the permttee's propose (activity
conplies with the ternms and conditions of the NWP. A witten verification may
contain activityspecific conditions and regional conditions which a permttee
must satisfy for the authorization to be valid.

(d) Headwaters means non-tidal rivers, streans, and their |akes and
i mpoundnents, including adjacent wetlands, that are part of a surface tributary
systemto an interstate or navigable water of the United States upstream of the
point on the river or streamat which the average annual flowis less than five
cubic feet per second. The DE may estimate this point from avail able data by
usi ng the nmean annual area precipitation, area drai nage basin maps, and the
average runoff coefficient or by simlar nmeans. For streans that are dry for |ong
periods of the year, DE may establish the point where headwaters begin as that
point on the streamwhere a flow of five cubic feet per second is equated or
exceeded 50 percent of the tine.

(e) Isolated waters nmeans those non-tidal waters of the United States that are:

(1) Not part of a surface tributary systemto interstate or navi gabl e water of
the United States; and

(2) Not adjacent to such tributary waterbodies.

(f) Filled area neans the area within jurisdictional waters which is elininated
or covered as a direct result of the discharge (i.e., the area actually covered



by the discharged material). It does no include areas excavated nor areas
i npacted as an indirect effort of the fill

(a) Discretionary Authority neans the authority described in 88 330.1(d) and
330.4(e) which the Chief of Engineers delegates to division or district engineers
to notify all NW authorization by adding conditions to suspend an NWP
aut hori zation, or to revoke an NWP aut horization and thus require individual
permt authorization.

(h) Terms and conditions. The "term (if an NAP are the linitations and provisions
included in the description the NWP itself. The "conditions" of NWPs are

addi tional provisions which place restrictions or linitations on all of the NAP9.
These ire published with the. NWPs. Qther conditions may be inposed by district
or division engineers and a geographic, category-of-activity, or
activity-specific basis (See 33 CFR .330.4(e)).

(1) Single and conplete project nmeans the total project proposed or acconplished
by one owner/devel oper or partnership or other association of owners /devel opers.
For example, if construction of a residential devel opnent affects severa
different areas of a headwater or isolated water, or several different headwaters
or isolated waters, the cumul ative total of all filled areas should be the basis

for deciding whether or not the project will be covered by an NWP. For |inear
projects, the "single and conplete project” (i.e. single and conpl ete crossing)
will apply to each crossing of a separate water of the United States (i.e. single

wat er body) at that |ocation; except that for linear projects crossing a single
wat er body several tinmes at separate and distant |ocations, each crossing is
consi dered a single and conplete project. However, individual channels in a
brai ded streamor river, or individual arns of a large, irregularly shaped
wetl and or | ake, etc., are not separate waterbodies.

(j) Special aquatic sites nmeans wetl ands, nudfl ats, vegetated shall ows, coral
reefs, riffle and pool conpl exes, sanctuaries, and refuges as defined at 40 CFR
230. 40 through 230. 45.

§ 330.3 Activities occurring before certain dates.

The following activities were pernitted by NWPs issued on July 19, 1977, and,
unl ess the activities are nodified, they do not require further permtting:

(a) Discharges of dredged or fill material into waters of the United States
outside the limts of navigable waters of the United States that occurred before
t he phase-in dates which extended Section 404 jurisdiction to all waters of the
United States. The phase-in dates were: After July 25, 1975, discharges into
navi gabl e waters of the United States and adjacent wetl ands; after Septenber 1,
1976, discharges into navigable waters of the United States and their primary
tributaries, including adjacent wetlands, and into natural |akes, greater than 5
acres in surface area; and after July 1, 1977, discharges into all waters of the
United States, including wetlands. (section 404)

(b) Structures or work conpl eted before Decenber 18, 1968, or in waterbodies over
whi ch the DE had not asserted jurisdiction at the tinme the activity occurred,
provided in both instances, there is no interference with navigation. Activities
conpl eted shoreward of applicable Federal Harbor lines before May 27, 1970 do not
require specific authorization. (section 10)

§ 330.4 Conditions, limtations, and restrictions.

(a) Ceneral. A prospective permttee nust satisfy all terns and conditions of an
NWP for a valid authorization to occur. Sone conditions identify a "threshold"
that, if met, requires additional procedures or provisions contained in other
paragraphs in this section. It is inportant to renmenber that the NWPs only
aut horize activities fromthe perspective of the Corps regulatory authorities and
that other Federal, state, and |local permts, approvals, or authorizations nay
al so be required.

(b) Further information.



(1) DEs have authority to determine if an activity conplies with the terns and
condi tions of an NWP.

(2) NWPs do not obviate the need to obtain other Federal, state, or | ocal
permits, approvals, or authorizations required by |aw

(3) NWP9 do not grant any property rights or exclusive privil eges.

(4) NWPs do not authorize any injury to the property or rights of others.

(5) NWPs do not authorize interference with any existing or proposed Federal
proj ect .

(c) State 401 water quality certification

(1) State 401 water quality certification pursuant to section 401 of the O ean
Water Act, or waiver thereof, is required prior to the issuance or reissuance of
NWPs aut horizing activities which may result in a discharge into waters of the
United States.

(2) If, prior to the issuance or reissuance of such NWPs, a state issues a 401
water quality certification which includes special conditions, the division
engi neer wll make these special conditions regional conditions of the NWP for
activities which may result in a discharge into waters of United States in that
state, unless he determ nes that such conditions do not conmply with the
provisions of 33 CFR 325.4. In the latter case, the conditioned 401 water quality
certification will be considered a denial of the certification (see paragraph
(c)(3) of this section).

(3) If a state denies a required 401 water quality certification for an activity
ot herwi se neeting the terns and conditions of a particular NW, that NWP' s
aut hori zation for all such activities within that state is denied w thout
prejudice until the state issues an individual 401 water quality certification
for any specific NWP affects only those activities which may result in a
di scharge. That NWP continues to authorize activities which could not reasonably
be expected to result in discharges into waters of the United States.'

(4) DEs will take appropriate nmeasures to informthe public of which activities,
wat er bodi es, or regions require an individual 401 water quality certification
bef ore aut horization by NWP

(5) The DE will not require or process an individual permt application for an
activity which may result in a discharge and otherw se qualifies for an NWP
solely on the basis that the 401 water quality certification has been denied for
that NWP. However, the district or division engineer may consider water quality,
anong ot her appropriate factors, in determ ning whether to exercise his
di scretionary authority and require a regional general permt or an individual
permt.

(6) In instances where a state has denied the 401 water quality certification
for discharges under a particular NWP, permnittees nust furnish the DE with an
i ndi vidual 401 water quality certification or a copy of the application to the
state for such certification. For NWPs for which a state has denied the 401 water
quality certification, the DE will determ ne a reasonable period of time after
recei pt of the request for an activity-specific 401 water quality certification
(generally 60 days), upon the expiration of which the DE will presune state
wai ver of the certification for the individual activity covered by the NW's.
However, the, DE and the state may negotiate for additional time for the 401
water quality certification, but in no event shall the period exceed one (1) year
(see 33 CFR 325.2(b)(1)(ii)). Upon receipt of an individual 401 water quality

NWPs nunbered 1, 2, 8, 9, 10, 11, 19, 24, 28 and 35, do not require 401 water
quality certification since they would authorize activities which. In the opinion
of the Corps, could not reasonably be expected to result in a discharge and in
the can of NWP 8 is seaward of the territorial sees. NWPs, nunbered 3, 4, 5, 6,

7, 13, 14, 18, 20, 21, 22, 23, 27, 32, 35, 37, and 38, involve various
activities, some of which may result in a discharge and require 401 water quality



certification, and others of which do not. State denial of 401 water quality
certification for any specific NWP in this category, affects only those
activities which may result in a discharge. For those activities not involving
di scharges, the NWP remains in effect NWPs nunbered 14 15. A 27, A 26, and 40
i nvolve activities which would result in discharges and therefore 401 water
quality certification is required.

certification, or if the prospective permttee denonstrates to the DE state

wai ver of such certification, the proposed work can be authorized under the NW
For NWPs requiring a 30-day predischarge notification the district engineer wll
i medi ately begin, and conplete, his review prior to the state action on the

i ndi vidual section 401 water quality certification. If a state issues a

condi tioned individual 401 water quality certification for an individua

activity, the DE will include those conditions as activity-specific conditions of
t he NWP

(7) Where a state, after issuing a 401 water quality certification for an NWP
subsequently attenpts to withdraw it for substantive reasons after the effective
date of the NWP, the division engineer will review those reasons and consi der
whet her there is substantial basis for suspension, nodification, or revocation of
the NWP aut horization as outlined in § 330.5. O herwi se, such attenpted state
wi thdrawal is not effective and the Corps will consider the state certification
to be valid for the NWP aut horizations until such time as the NWP is nodified or
rei ssued.

(d) Coastal zone managenent consistency determination. (1) Section 307(c)(1) of
t he Coastal Zone Managenent Act (CZMA) requires the Corps to provide a
consi stency determ nation and receive state agreenment prior to the issuance,
rei ssuance, or expansion of activities authorized by an NW that authorizes
activities within a state with a Federally-approved Coastal Mnagenent Program
when activities that would occur within, or outside, that state's coastal zone
will affect |land or water uses or natural resources of the state's coastal zone.

(2) If, prior to the issuance, reissuance, or expansion of activities authorized
by an NWP, a state indicates that additional conditions are necessary for the
state to agree with the Corps consistency determ nation, the division engineer
wi |l make such conditions regional conditions for the NWP in that state, unless
he determ nes that the conditions do not conply with the provisions of 33 CFR
325.4 or believes for sone other specific reason it would be inappropriate to
include the conditions. In this case, the state's failure to agree with the Corps
consi stency determ nation without the conditions will be considered to be a
di sagreenment with the Corps consistency determnation

(3) Wien a state has disagreed with the Corps consi stency determ nation,

aut hori zation for all such activities occurring within or outside the state's

coastal zone that affect |and or water uses or natural resources of the state's

coastal zone is denied wthout prejudice until the prospective permttee

furni shes the DE an individual consistency certification pursuant to section
307(c)(3) of the CZMA and denonstrates that the state has concurred in it (either

in an individual or generic basis), or that concurrence should be presunmed (see

paragraph (d)(6) of this section).

(4) DEs will take appropriate measures, such as public notices, to informthe
public of which activities, waterbodies, or regions require prospective
permttees to nake an individual consistency determ nati on and seek concurrence
fromthe state.

(5) DEs will not require or process an individual permt application for an
activity otherwise qualifying for an NWP solely on the basis that the activity
has not received CZMA consistency agreenent fromthe state. However, the district
or division engineer may consider that factor, anong ot her appropriate factors,



in determ ning whether to exercise his discretionary authority and require a
regi onal general permt or an individual pernit application.

(6) In instances where a state has disagreed with the Corps consistency
determ nation for activities under a particular NWP, permttees nmust furnish the
DE with an individual consistency concurrence or a copy of the consistency
certification provided to the state for concurrence. If a state fails to act on a
permttee's consistency certification within six nonths after receipt by the
state, concurrence will be presunmed. Upon receipt of an individual consistency
concurrence or upon presuned consistency, the proposed work is authorized If it
complies with all ternms and conditions of the NW. For NWPs; requiring a 30-day
predi scharge notification the DE will imediately begin, and may conplete, his
review prior to the state action on the individual consistency certification. If
a state indicates that individual conditions are necessary for consistency with
the state's Federally approved coastal nanagenent program for that individua
activity, the DE wll include those conditions as activity-specific conditions of
the NWP unl ess he determ nes that such conditions do not conply with the
provisions of 33 CFR 32.5.4. 111 the |latter case the DE wl| consider the
condi ti oned concurrence as a nonconcurrence unless the permttee chooses to
comply voluntarily with all the conditions in the conditioned concurrence.

(7) Where a state, after agreeing with the Corps consistency determnination

subsequently attenpts to reverse its agreenment for substantive reasons after
the effective date of the NWP, the division engineer will review those reasons
and consi der whether there is substantial basis for suspension, nodification, or
revocation as outlined in 33 CFR 330.5. Otherw se, such attenpted reversal is not
effective and the Corps will consider the state CZMA consi stency agreenment to be
valid for the NW authorization until such tinme as the NWP is nodified or
rei ssued.

(8) Federal activities nust be consistent with a state's Federally approved
coastal managenment programto the maxi nrum extent practicable. Federal agencies
shoul d follow their own procedures and the Departnent of Conmerce regul ations
appearing at 15 CFR Part 930 to neet the requirenents of the CZMA. Therefore, the
provi sion of 33 CFR 330.4(d)(1)-(7) do not apply to Federal activities. Indian
tribes doing work on Indian Reservation |ands shall be treated in the same manner
as Federal applicants.

(e) Discretionary authority. The Corps reserves the right (i.e., discretion) to
nmodi fy, suspend, or revoke NWP authorizations. Mdification nmeans the inposition
of additional or revised tern or conditions on the authorization. Suspension
means the tenporary cancellation of the authorization while a decision is nmade to
either nodify, revoke, or reinstate the authorization. -Revocation neans the
cancel l ation of the authorization. The procedures for nodifying, suspending, or
revoki ng authori zations are detailed in § 330.5.

(1) A division engineer may assert discretionary authority by nodifying,
suspendi ng, or revoking NWP aut horizations for a specific geographic area, class
of activity, or class of water within his division, including on a statew de
basi s, whenever he determ nes sufficient concerns for the environment under the
section 404(b)(IL Guidelines or any other factor of the, public interest so
requires, or if he otherw se deternmines that the NW would result in nore than
m ni mal adverse environnental effects either individually or cunulatively.

(2) A DE may assert discretionary authority by nodi fying, suspending or revoking
NWP aut hori zation for a specific activity whenever he determ nes sufficient
concerns for the, environment or any other factor of the public interest so
requi res. \Whenever, the DE determ nes that a proposed specific activity covered
by an NVWP woul d have nore than m ni mal individual or cunul ative adverse effect on
the environnent or otherwi se may be contrary to the public interest, he nust
either nodify the NWP, authorization to reduce or elimnate the adverse inpacts,
or notify the prospective permttee that the proposed activity is not authorized



by NWP and provide instructions on how to seek authorization under a regiona
general or individual permt.

(3) The division or district engineer will restore authorization under the NAP9
at any tinme he determines that his reason for asserting discretionary authority
has been satisfied by a condition, project nodification, or new information.

(4) Wien the Chief of Engineers nodifies or reissues an NWP, division engineers
nmust use the procedures of 8§ 330.5 to reassert discretionary authority to
reinstate regional conditions or revocation of NW authorizations for specific
geogr aphic areas, class of activities, or class of waters. Division engineers

wi |l update existing docunentation for each NWP. Upon nodification or reissuance
of NWPs, previous activity-specific conditions or revocations of NAP
authorization will remain in effect unl ess the DE specifically renoves the

activity-specific conditions or revocations.

(f) Endangered species. No activity is authorized by any NWP if that activity is
likely to jeopardi ze the continued exi stence of a threatened or endangered
species as |listed or proposed for listing under the Federal Endangered Species
Act (ESA), or to destroy or adversely nodify the critical habitat of such
speci es.

(1) Federal agencies should follow their own procedures for conplying with the
requi rements of the ESA.

(2) Non-federal pernmittees shall notify the DE if any Federally listed (or
proposed for listing) endangered or threatened species or critical habitat m ght
be affected or is in the vicinity of the project. In such cases, the prospective
permttee wll not begin work under authority of the NWP until notified by the
district engineer that the requirenments of the Endangered Species Act have been
satisfied and that the activity is authorized. If the DE determ nes that the
activity may affect any Federally listed species or critical habitat, the DE nust
initiate section 7 consultation in accordance with the ESA. In such cases, the DE

may:

(i) Initiate section 7 consultation and then, upon conpletion, authorize the
activity under the NAP by adding, if appropriate, activity-specific conditions;
or

(ii) Prior to or concurrent with section 7 consultation, assert discretionary
authority (see 33CFR 330.4(e)) and require an individual permt (see 33 CFR
3-30.5(d)).

(3) Prospective permttees are encouraged to obtain informati on on the |ocation
of threatened or endangered species and their critical habitats fromthe U S
Fish and Wldlife Service, Endangered Species Ofice, and the
Nati onal Marine Fisheries Service.

(g) Historic properties. No activity which may affect properties |listed or
properties eligible for listing in the National Register of H storic Places, is
authori zed until the DE has conplied with the provisions of 33 CFR part 325,
appendi x C.

(1) Federal permittees should follow their own procedures for conpliance with
the requirenments of the National Hi storic Preservation Act and ot her Federa
hi storic preservation | aws.

(2) Non-federal permttees will notify the DE if the activity may affect
hi storic properties which the National Park Service has |isted, determ ned
eligible for listing, or which the prospective permttee has reason to believe
may be eligible for listing, on the National Register of Historic Places. In such
cases, the prospective permttee will not begin the proposed activity unti
notified by the DE that the requirenments of the National Hi storic Preservation
Act have been satisfied and that the activity is authorized. If a property in the
permt area of the activity is deternmined to be an historic property in
accordance with 33 CFR part 325, appendix C, the DE will take into account the
ef fects on such properties in accordance with 33 CFR part 325, appendix C. In
such cases, the district engineer may:



(i) After conplying with the requirenents of 33 CFR part 325, appendi x C.
authorize the activity under the NWP by adding, if appropriate, activity-specific
condi tions; or

(ii) Prior to or concurrent with conplying with the requirenents of 33 CFR part
325, appendix C, he may assert discretionary authority (see 33 CFR 330.4(e)) and
i nstruct the prospective pernittee of procedures to seek authorization under a
regi onal general permt or an individual permt. (See 33 CFR 330.5(d).)

(3) The permittee shall inrediately notify the DE if, before or during
prosecution of the work authorized, he encounters an historic property that has
not been listed or determined eligible for listing on the National Register, but
whi ch the prospective permttee has reason to believe may be eligible for listing
on the National Register

(4) Prospective permttees are encouraged to obtain information on the |ocation
of historic properties fromthe

State Historic Preservation Oficer and the National Register of Historic Places.

§ 330.5 Issuing, nodifying, suspending, or revoking nationw de permts and
aut hori zati ons.

(a) General. This section sets forth the procedures for issuing and reissuing
NWPs and for nodifying, suspending, or revoking NWs and authorizations under
NWPs.

(b) Chief of Engineers. (1) Anyone may, at any time, suggest to the Chief of
Engi neers, (ATTN. CECWOR), any now NWPs or conditions for issuance, or changes
to existing NWPs, which he believes to be appropriate for consideration. From
time-to-tinme now NWPs and revocations of or nodifications to existing NWPs w ||
be eval uated by the Chief of Engineers follow ng the procedures specified in this
section. Wthin five years of issuance of the NWPs, the Chief of Engineers wll
review the NWPs and propose nodification, revocation, or reissuance.

(2) Public notice. (i) Upon proposed issuance of new NWPs or nodification
suspensi on, revocation, or reissuance" of existing NWPs, the Chief of Engineers,
will publish a docunent seeking public coments, including the opportunity to
request a public hearing. This docurment will also state that the information
supporting the Corps' provisional determ nation that proposed activities conply
with the requirenments for issuance under general permt authority is available at
the Ofice of the Chief of Engineers and at all district offices. The Chief of
Engi neers will prepare this information which will be supplenented, if
appropriate, by division engineers.

(ii) Concurrent with the Chief of Engineers' notification of proposed, nodified,
rei ssued, or revoked NWPs, DEs will notify the known interested public by a
notice issued at the district level. The notice will include proposed regi ona
condi tions or proposed revocations of NW authorizations for specific geographic
areas, classes of activities, or classes of waters, if any, devel oped by the
di vi si on engi neer.

(3) Docunentation. The Chief of Engineers will prepare appropriate NEPA
docunents and, if applicable, section 404(b)(1) Guidelines conpliance anal yses
for proposed NWP9. Docunentation for existing NWs will be nodified to refl ect
any changes in these permts and to reflect the Chief of Engineers' evaluation of
the use of the pernit since the last issuance. Copies of all comments received on
the docunment will be included in the adnministrative record. The Chi ef of
Engi neers will consider these conments in making his decision on the NWs and
wi Il prepare a statenent of findings outlining his news regardi ng each NW and
di scussi ng how substantive conments were considered. The Chief of Engineers will
al so determne the need to hold a public hearing for the proposed NWPs.

(4) Effective dotes. The Chief of Engineers will advise the public of the
ef fective date of any issuance, nodification, or revocation of an NW



(c) Division Engineer. (1) A division engineer may use his discretionary
authority to nodify, suspend, or revoke NW authorizations for any specific
geographi c area, class of activities, or class of waters within his division,
including on a statewi de basis, by issuing a public notice or notifying the
i ndi vidual s involved. The notice will state his concerns regarding the
environment or the other relevant factors of the public interest. Before using
his discretionary authority to nodify or revoke such NWP aut hori zations, division
engi neers will:

(i) Gve an opportunity for interested parties to express their views on the
proposed action (the DE will publish and circulate a notice to the known
interested public to solicit coments and provide the opportunity to request a
public hearing);

(ii) Consider fully the views of affected parties;

(ii1i) Prepare supplenental docunentation for any nodifications or revocations
that nay result through assertion of discretionary authority. Such docunentation
wi Il include coments received on the district public notices and a statenent of
fi ndi ngs showi ng how substantive conments were consi dered;

(iv) Provide, if appropriate, a grandfathering period as specified in § 330.6(b)
for those who have commenced work or are under contract to commence in reliance
on the NWP aut horization; and

(v) Notify affected parties of the nodification, suspension, or revocation,
including the effective date (the DE will publish and circulate a notice to the
known interested public and to anyone who comented on the proposed action).

(2) The nodification, suspension, or revocation of authorizations under an NW
by the division engineer will becone effective by issuance of public notice or a
notification to the Individuals invol ved.

(3) A copy of all regional conditions proposed by division engineers on

activities authorized by N\WPs will be forwarded to the Ofice of the Chief of

Engi neers, ATTN. CECW OR
(d) District Engineer. (1) Wen deciding whether to exercise his discretionary
authority to nodify, suspend, or revoke a case specific activity's authorization
under an NWP, the DE should consider to the extent relevant and appropriate:
Changes in Circunstances relating to the authorized activity since the NW itself
was | ssued or since the DE confirmed authorization under the NWP by witten
verification; the continuing need for, or adequacy of, the specific conditions of
the authorization; any significant objections to the authorization not previously
consi dered; progress inspections of individual activities occurring under an NP,
curmul ati ve adverse environnmental effects resulting fromactivities occurring
under the NWP-, the extent of the permttee's conpliance with the terns and
conditions of the NWPs; revisions to applicable statutory or regul atory
authorities; and, the extent to which asserting discretionary authority would
adversely affect plans, investnments, and actions the pernmttee has nade or taken
inreliance on the permt; and, other concerns for the environnment, including the
aquatic environnment under the section 404(b) (1) Guidelines, and other rel evant
factors of the public interest.

(2) Procedures. (i) Wen considering whether to nodify or revoke a specific
aut hori zati on under an NWP, whenever practicable, the DE will initially hold
informal consultations with the permttee to determ ne whet her special conditions
to nodify the authorization would be nutually agreeable or to allow the pernittee
to furnish Informati on which satisfies the DE' s concerns. If a mutual agreenent
is reached, the DE will give the pernmittee witten verification of the
aut hori zation, including the special conditions. If the permttee furnishes
i nformati on which satisfies the DE's concerns, the permittee may proceed. |f
appropriate, the DE may suspend the NW aut horization while hol ding infornmal
consultations with the permttee.

(ii) If the DE's concerns remain after the informal consultation, the DE may
suspend a specific authorization under an NW by notifying the permittee in



writing by the nost expeditious neans avail able that the authorization has been
suspended, stating the reasons for the suspension, and ordering the pernmittee to
stop any activities being done in reliance upon the authorization under the NW
The pernmittee will be advised that a decision will be nade either to reinstate or
revoke the authorization under the NWP;, or, if appropriate, that the

aut hori zati on under the NWP maybe nodi fied by nutual agreement. The pernmittee
advi sed, that within 10 days of receipt of the notice of suspension, he may
require a neeting with the DE, or his designated representative, to present
information in this matter. After conpletion of the neeting (or within a
reasonabl e period, of tinme after suspending the authorization if no neeting is
requested), the DE will take action to reinstate, nodify, or revoke the

aut hori zati on.

(iii) Follow ng completion of the suspension procedures, if the DE determ nes
that sufficient concerns for the environnment, including the aquatic environnent
under the section 404(b) (1), Guidelines, or other relevant factors of the public
interest so require, he will revoke authorization under the NWP. The DE will
provide the permttee a witten final decision and instruct himon the procedures
to seek authorization under a regional general permt or an individual permt.

(3) The DE need not issue a public notice when asserting discretionary authority
over a specific activity. The nodification, suspension, or revocation wll becone
effective by notification to the prospective permttee.

330. 6 Authorization by nationw de permt.

(a) Nationwide permt verification. (1) Nationwi de permittees may, and in sone
cases nust, request froma DE confirmation that an activity conplies with the
terns and conditions of an NAP. DEs should respond as pronptly as practicable to
such requests.

(2) If the DE decides that an activity does not conply with the terns or
conditions of an NWP, he will notify the person desiring to do the work and
i nstruct himon the procedures to seek authorization under a regional genera
permt or individual permt.

(3) If the DE decides that an activity does conply with the terns and conditions
of an NWP, he will notify the nationw de permttee.

(i) The DE may add conditions on a case-by-case basis to clarify conpliance with
the terns and conditions of an NWP or to ensure that the activity will have only
m ni mal individual and cunul ative adverse effects on the environment, and will
not be contrary, to the public interest.

(ii) The DE s response will state that the verification is valid for a specific
period of tine (generally but no nore than two years) unless the NW
aut hori zation is nodified, suspended, or revoked. The response should al so
include a statenment that the verification will remain valid for the specified
period of tinme, if during that tine period, the NWP authorization is reissued
wi t hout nodification or the activity conplies with any subsequent nodification of
the NWP aut hori zation. Furthernore, the response should include a statenent that
the provisions of 8 330.6(b) wll apply, if during that period of tine, the NW
aut hori zati on expires, or is suspended or revoked, or is nodified, such that the
activity would no longer conply with the terns and conditions of an NWP. Finally,
t he response should include any known expiration date that would occur during the
specified period of tine. A period of time less than two years may be used if
deened appropri ate.

(iii) For activities where a state has denied 401 water quality certification
and/or did not agree with the Corps consistency deternmination for an NWP the DE' s
response will state that the proposed activity neets the ternms and conditions for
aut hori zati on under the NWP with the exception of a state 401 water quality
certification and/or CZM consi stency concurrence. The response will also indicate
the activity is denied w thout prejudice and cannot be authorized until the



requi rements of 8 330.4(c)(3), 330.4(c)(6), 330.4(d)(3), and 330.4(d)(6) are
satisfied. The response will also indicate that work may only proceed subject to
the terns and conditions of the state 401 water quality certification and/or CZM
concurrence.

(iv) Once the DE has provided such verification, he nust use the procedures of
33 CFR 330.5 in order to nodify, suspend, or revoke the authorization

(b) Expiration of nationw de pernmits. The Chief of Engineers will periodically
review NWPs and their conditions and will decide to either nodify, reissue, or
revoke the permts. If an NWP is not nodified or reissued within five years of
its effective date, it automatically expires and becones null and void.
Activities which have conmenced (Le, are under construction) or are under
contract to commence in reliance upon an NWP will remain authorized provided the
activity is conpleted within twelve nonths of the date of an NWP's expiration
nmodi fication, or revocation, unless discretionary authority has been exercised on
a case-by-case basis to nodify, suspend, or revoke the authorization in
accordance with 33 CFR 330.4(e) and 33 CFR 330.5 (c) or (d). Activities conpleted
under the authorization of an NW which was in effect at the tine the activity
was conpl eted continue to be authorized by that NW

(c) Multiple use of nationwide permts. Two or nore different NWPs can be
conmbi ned to authorize a "single and conplete project" as defined at 33 CFR
330.2(i). However, the sane NWP cannot be used nore than once for a single and
conpl ete project.

(d) Conbining nationwi de permts with individual permts. Subject to the
following qualifications, portions of a |larger project may proceed under the
authority of the NWPs while the DE evaluates an individual permt application for
ot her portions of the sane project, but only if the portions of the project
qual i fying for NAP authorization woul d have independent utility and are able to
function or neet their purpose i ndependent of the total project. Wen the
functioning or usefulness of a portion of the total project qualifying for an NWP
i s dependent an the remai nder of the project, such that its construction and use
woul d not be fully justified even if the Corps were to deny the individual
permit, the NWP does not apply and all portions of the project nust be eval uated
as part of the individual permt process.

(1) When a portion of a larger project is authorized to proceed under an NWP, it
is with the understanding that its construction will in no way prejudice the
decision on the individual pernmit for the rest of the project. Furthernore, the
i ndi vidual permt docunentation nmust include an analysis of the inpacts of the
entire project, including related activities authorized by NW

(2) NWPs do not apply, even if a portion of the project is not dependent on the
rest of the project, when any portion of the project is subject to an enforcenent
action by the Corps or EPA

(e) After-the-fact authorizations. These authorizations often play an inportant
part in the resolution of violations. In appropriate cases where the activity
complies with the ternms and conditions of an NWP, the DE can elect to use the NW
for resolution of an after-the-fact pernit situation follow ng a consideration of
whet her the violation being resolved was knowi ng or intentional and other
i ndi cations of the need for a penalty. For exanple, where an unauthorized fill
nmeets the terns and conditions of NW 13, the DE can consi der the appropriateness
of allowing the residual fill to remain, in situations where said fill would
normal | y have been permitted under NWP 13. A knowi ng, intentional, wllful
viol ation shoul d be the subject of an enforcenent action leading to a penalty,
rather than an after-the-fact authorization. Use of after-the-fact, NW
aut hori zati on nust be consistent with the ternms of the Arny/EPA Menorandum of
Agreenment on Enforcenent. Copies are available fromeach district engineer.

Appendi x A to Part 330-Nationwi de Pernits and Conditions



A. I ndex of the Nationw de Permts and
Condi ti ons

Nati onwi de Permts

Ai ds to Navigation

Structures in Artificial Canals

Mai nt enance

Fish and WIldlife Harvesting, Enhancenment, and Attraction Devices and
Activities

5. Scientific Measurenent Devices

6. Survey Activities
7
8

PLONE

Qutfall Structures

. Ol and Gas Structures
9. Structures in Fleeting and Anchorage Areas
10. Mboring Buoys
11. Tenporary Recreational Structures
12. Utility Line Backfill and Beddi ng
13. Bank Stabilization
14. Road Crossing
15. U. S. Coast Guard Approved Bridges
16. Return Water From Upl and Contai ns Di sposal Areas
17. Hydropower Projects
18. M nor Di scharges
19. 25 Cubic Yard Dredgi ng
20. Gl Spill deanup
21. Surface Mning Activities
22. Renoval of Vessels
23. Approved Categorical Exclusions
24. State Adninistered Section 404 Programns
25. Structural Discharge
26. Headwat ers and |sol ated Waters Di scharges
27. Wetland Restoration Activities
28. Modifications of Existing Mrinas
29. Reserved
30. Reserved
31. Reserved
32. Conpl eted Enforcement Actions
33, Temporary Construction and Access
34. Cranberry Production Activities
35. Mai ntenance Dredgi ng of Existing Basins
36. Boat Ranps
37. Enmergency \Watershed Protection
38. d eanup of Hazardous and Toxic Waste
39. Reserved
40. Farm Bui | di ngs

Nat i onwi de Permt Conditions

General Conditions

Navi gati on

Proper Mai nt enance

Erosion and Siltation Controls
Aquatic Life Myvenents

Equi prent

Regi onal , and Case-By-Case Conditions
WIld and Scenic Rivers

Tribal Rights

ONoORLONE



9. Water Quality Certification
10. Coastal Zone Managenent

11. Endanger ed Species

12. Historic Properties

Section 404 Only Conditions

Wat er Supply I ntakes

Shel | fi sh Production

Sui tabl e Materi al

Mtigation

Spawni ng Ar eas

obstruction of H gh Fl ows

Adverse | npacts From | npoundnent s
Wat erf oWl Breedi ng Areas

Rermoval of Tenporary Fills

CoNoORWNE

w

Nati onwi de Permts

1. Aids to Navigation. The placenent of aids to navigation and regul atory
mar kers whi ch are approved by and installed in accordance with the requirenents
of the U S. Coast Guard. *(See 33 CFR part 66, chapter |, subchapter C). (Section
10)

2. Structures in Artificial Canals. Structures constructed in artificial canals
within principally residential devel opnents where the connection of the canal to
a navigable water of the United States has been previously authorized (see 33 CFR
322.5(g)). (Section 10)

3. Maintenance. The repair, rehabilitation, or replacenent of any previously

aut hori zed, currently serviceable, structure or fill, or of any currently
servi ceabl e structure or fill authorized by 33 CFR 330.3, provided that the
structure or fill is not to be put to uses differing fromthose uses specified or

contenplated for it in the original permt or the nost recently authorized

nodi fication. Mnor deviations in the structure's configuration or filled area

i ncludi ng those due to changes in materials, construction techni gques, or current
construction codes or safety standards which are necessary to nmake repair,
rehabilitation, or replacenment are pernitted, provided the environnental inpacts
resulting fromsuch repair, rehabilitation, or replacenent are mnimal. Currently
servi ceabl e neans useable as is or with sonme mai ntenance, but not so degraded as
to essentially require reconstruction. This nationw de permt authorizes the
repair, rehabilitation, or replacenent of those structures destroyed by storns,
floods, fire or other discrete events, provided the repair, rehabilitation, or
repl acement is commenced or under contract to conmmence within two years of the
date of their destruction or danage. In cases of catastrophic events, such as
hurricanes or tornadoes, this two-year linmt may be waived by the District

Engi neer, provided the perm ttee can denonstrate funding, contract, or other
simlar delays. Mintenance dredgi ng and beach restorations are not authorized by
this nati onwi de permt.

(Sections 10 and 404)

4. Fish and WIdlife Harvesting, Enhancenent, and Attraction Devices and
Activities. Fish and wildlife harvesting devices and activities such as pound
nets, crab traps, crab dredging, eel pots, |obster traps, duck blinds, clam and
oyster digging, and small fish attraction devices such as open water fish
concentrators (sea kites, etc). This nationwi de permt authorizes shellfish
seedi ng provided this activity does not occur in wetlands or vegetated shal |l ows.
This nati onwi de permt does not authorize artificial reefs or inpoundnents and



sem -i npoundnents of waters of the United States for the culture or holding of
nmotil e species such as |obster. (Sections 10 and 404)

5. Scientific Measurenment Devices. Staff gages, tide gages, water recording
devices, water quality testing and inprovenent devices and simlar structures.
Smal |l weirs and flumes constructed primarily to record water quantity and
velocity are also authorized provided the discharge is limted to 25 cubic yards
and further for discharges of 10 to 25 cubic yards provided the pernittee
notifies the district engineer in accordance with "Notification" general
condition. (Sections 10 and 404)

6. Survey Activities. Survey activities including core sanpling, seisnic
expl oratory operations, and pluggi ng of seismc shot holes and ot her
expl oratory-type bore holes. Drilling and the di scharge of excavated materi al
fromtest wells for oil and gas exploration is not authorized by this nationw de
permt; the plugging of such wells is authorized. Fill placed for roads, pads and
other simlar activities is not authorized by this nationw de permt. The
di scharge of drilling nuds and cuttings may require a pernit under section 402 of
the C ean Water Act. (Sections 10 and 404)

7. Qutfall Structures. Activities related to construction of outfall structures
and associ ated intake structures where the effluent fromthe outfall is
aut hori zed, conditionally authorized, or specifically exenpted, or are otherw se
in conpliance with regul ations issued under the National Pollutant Di scharge
El i m nation System program (section 402 of the C ean Water Act), provided that
the nationwi de pernittee notifies the district engineer in accordance with the
"Notification" general condition. (A so see 33 CFR 330.1(e)). Intake structures
per se are not included-only those directly associated with an outfall structure.
(Sections 10 and 404)

8. Ol and Gas Structures. Structures for the exploration, production, and
transportation of oil, gas, and mnerals on the outer continental shelf within
areas | eased for such purposes by the Departnent of the Interior, Mnerals
Managenent Service. Such structures shall not be placed within the linmts of any
desi gnat ed shi pping safety fairway: or traffic separation schene except tenporary
anchors that conply with the fairway regulations in 33 CFR 322.5(1). (Were such
l[imts have not been designated, or where changes are anticipated, district
engi neers will consider asserting discretionary authority in accordance with 33
CFR 330.4(e) and will also review such proposals to ensure they comply with the
provi sions of the fairway regulations in 33 CFR 322.5(1)). Such structures will
not be placed in established danger zones or restricted areas as designated in 33
CFR part 334: nor will such structures be permitted in EPA or Corps designated
dredged material disposal areas. (Section 10)

9. Structures in Fleeting and Anchorage Areas. Structures, buoys, floats, and
ot her devices placed within anchorage or fleeting areas to facilitate noorage of
vessel s where such areas have been established for that purpose by the U S. Coast
GQuard. (Section 10)

10. Mporing Buoys. Non-commercial, single-boat, nooring buoys. (Section 10)

11. Tenporary Recreational Structures. Tenporary buoys, markers small floating
docks, and simlar structures placed for recreational use during specific events
such as water skiing conmpetitions and boat races or seasonal use provided that
such structures are renoved within 30 days-, after use has been discontinued. At
Corps of Engineers reservoirs, the reservoir manager mnust approve each, buoy or
mar ker individually. (Section 10)

12. Utility Line, Backfill and Beddi ng. Di scharges of material for backfill or
bedding for utility lines, including outfall and intake structures, provided
there is no change in preconstruction contours. A "utility line" is defined as
any pipe or pipeline for the transportation of any gaseous, liquid, |iquefiable,
or slurry substance, for any purpose, and any cable, line, or wire for the
transni ssion for any purpose of electrical energy, telephone and tel egraph
nmessages, and radi o and tel evision comunication. . The term"utility |ine" does



not include activities which drain a water of the United States, such as drainage
tile, however, it does apply to pipes conveyi ng drai nage from another area.
Material resulting fromtrench excavation may be tenporarily sidecast (up to
three nonths) into waters of the United States, provided that the material is not
pl aced in such a manner that it is dispersed by currents or other forces. The DE
may extend the period of tenporary side casting up to 180 days, where
appropriate. The area of waters of the United States that is disturbed nust be
limted to the minimum necessary to construct the utility line. In wetlands, the
top 6" to 12" of the trench should generally be backfilled with topsoil fromthe
trench. Excess material nust be renoved to upland areas i medi ately upon
conpl etion of construction. Any exposed sl opes and streanbanks nust be stabilized
i medi ately upon conpletion of the utility line. The utility line itself will
require a Section 10 permt if in navigable waters of the United States. (See 33
CFR part 322). (Section 404)
13. Bank Stabilization. Bank stabilization activities necessary for erosion

prevention provided:

a. No material is placed in excess of the mini num needed for erosion protection;

b. The bank stabilization activity is | ess than 500 feet in |ength;

c. The activity will not exceed an average of one cubic yard per running foot
pl aced al ong the bank bel ow the plane of the ordinary high water nmark or the high
tide |ine;

d. No material is placed in any special aquatic site, including wetlands;

e. No material is of the type or is placed in any location or in any nanner so
as to inpair surface water flow into or out of any wetland area;

f. No material is placed in a nmanner that will be eroded by normal or expected

high flows (properly anchored trees and treetops may be used in | ow energy
areas); and,

g. The activity is part of a single and conplete project.
Bank stabilization activities in excess of 500 feet in length or greater than an
average of one cubic yard per running foot may be authorized if the permttee
notifies the district engineer in accordance with the "Notification" genera
condition and the district engineer determnes the activity conplies with the
other ternms and conditions of the nationwi de pernit and the adverse environnenta
i npacts are mnimal both individually and cunul atively. (Sections 10 and 404)

14. Road Crossing. Fills for roads crossing waters of the United States
(including wetlands and ot her special aquatic sites) provided:

a. The width of the fill is limted to the m nimum necessary for the actua
crossing;
b. The fill placed in waters of the United States is limted to a filled area of

no nore than 1/3 acre. Further nore than a total of 200 linear feet of the fill
for the roadway can occur in special aquatic sites, including wetlands;

c. The crossing is culverted, bridged or otherw se designhed to prevent the
restriction of, and to wi thstand, expected high flows and tidal flows, and to
prevent the restriction of low flows and the novenent of aquatic organisns;

d. The crossing, including all attendant features, both tenporary and pernmanent,
is part of a single and conplete project for crossing of a water of the United
States; and,

e. For fills in special aquatic sites, including wetlands, the permittee
notifies the district engineer in accordance with the "Notification" genera
condition. The notification nmust also include a delineation of affected speci al
aquatic sites, including wetlands. Sonme road fills may be eligible for an
exenption fromthe need for a Section 404 permt altogether (see 33 CFR 323.4).

Al so, where |ocal circunstances indicate the need, district engineers will define
the term "expected high flows" for the purpose of establishing applicability of
this nationwi de permt. (Sections 10 and 404)

15. U. S. Coast Guard Approved Bridges. Discharges of dredged or fill materia

incidental to the construction of bridges across navigable waters of the United



States, including cofferdans, abutments, foundation seals, piers, and tenporary
construction and access fills provided such di scharges have been aut hori zed by
the U S. Coast CGuard as part of the bridge permt. Causeways and approach fills
are not included in this nationwi de permit and will require an individual or
regi onal section 404 permt. (Section 404)

16. Return Water From Upl and Cont ai ned Di sposal Areas. Return water from an
upl and, contai ned dredged material disposal area, The dredging itself requires a
section 10 permt if located in navigable waters of the United States. The return
wat er froma contai ned disposal area is adm nistratively defined as a di scharge
of dredged material by 33 CFR 323.2(d) even though the disposal itself occurs on
t he upland and thus does not require a section 404 pernit. This nationw de permit
satisfies the technical requirement for a section 404 permt for the return water
where the quality of the return water is controlled by the state through the
section 401 certification procedures. (Section 404)

17. Hydropower Projects. Discharges of dredged or fill material associated with
(a) small hydropower projects at existing reservoirs where the project, which
includes the fill, is licensed by the Federal Energy Regul atory Conmi ssion

(FERC) under the Federal Power Act of 1920, as anended; and has a total
generating capacity of not nore than 5000 KW and the pernittee notifies the
district engineer in accordance with the "Notification" general condition; or (b)
hydr opower projects for which the FERC has granted an exenption fromlicensing
pursuant to section 408 of the Energy Security Act of 1980 (16 U S.C. 2705 and
2708) and section 30 of the Federal Power Act, as anended; provided the pernmittee
notifies the district engineer in accordance with the "Notification" genera
condition. (Section 404)

18. M nor Discharges. M nor discharges of dredged or fill material into al
waters of the United States provided:

a. The discharge does not exceed 25 cubic yards;

b. The discharge will not cause the | oss of nore than Via acre of a speci al
aquatic site, including wetlands. For the purposes of this nationwi de permt. the
acreage linmtation includes the filled area plus special aquatic sites that are
adversely affected by flooding and special aquatic sites that are drained so that
they would no | onger be a water of the United States as a result of the project;

c. If the discharge exceeds 10 cubic yards or the discharge is in a speci al
aquatic site, including wetlands, the permittee notifies the district engineer in
accordance with the "Notification" general condition. For discharges in sped al
aquatic sites, including wetlands, the notification nust also include a
del i neation of affected special aquatic sites, including wetlands. (Al so see 33
CFR 330.1(e)): and

d. The discharge, including all attendant features, both tenporary and
permanent, is part of a single and conplete project and is not placed for the
pur pose of streamdiversion. (Sections 10 and 404)

19. M nor Dredging. Dredging of no nore than 25 cubic yards bel ow t he pl ane of
the ordinary high water nark or the mean high water nmark from navi gabl e waters of
the United States as part of a single and conplete project. This nationw de
permt does not authorize the dredging or degradation through siltation of cora
reefs, subnerged aquatic vegetation, anadronous fish spawni ng areas, or wetlands
or the connection of canals or other artificial waterways to navigable waters of
the United States (see 33 CFR 322.5(g)). (Section 10)

20. G| Spill Ceanup. Activities required for the contai nment and cl ean up of
oi | and hazardous substances which are subject to the National G| and hazardous
Subst ances Pol | ution Conti ngency Plan, (40 CFR part 300), provided that the work
is done in accordance with the Spill Control and Countermeasure Plan required by
40 CFR 112.3 and any existing State contingency plan and provided that the
Regi onal Response Team (if one exists in the area) concurs with the proposed
contai nnent and cl eanup action. (Sections 10 and 404)



21. Surface Coal Mning Activities. Activities associated wth surface coa
mning activities provided they are authorized by the Departnment of the Interior,
Ofice of Surface Mning, or by states with approved prograns under Title V of
the Surface Mning Control and Reclamation Act of 1977 and provided the Pernittee
notifies the district engineer in accordance with the "Notification" genera
condi tion. For discharges in special aquatic sites, including wetlands, the
notification nust also include a delineation of affected special aquatic sites,

i ncludi ng wetl ands. (Al so see 33 CFR 330.1(e)). (Sections 10 and 404)

22. Renoval of Vessels. Tenporary structures or m nor discharges of dredged or

fill material required for the renmoval of wecked, abandoned, or
di sabl ed vessels, or the renoval of man nmade obstructions to navigation, This
nati onwi de permt does not authorize the renoval of vessels |isted or determ ned
eligible for listing on the National Register of Historic Places unless the
district engineer is notified and indicates that there is conpliance with the
"H storic Properties" general condition. This nationw de permit does not
aut hori ze mai ntenance dredgi ng, shoal renoval, or river bank snaggi ng. Vesse
di sposal in waters of the United States nmay need a permt from EPA (see 40 CFR
229.3). (Sections 10 and 404)

23. Approved Categorical Exclusions. Activities undertaken, assisted,
aut hori zed, regul ated, funded, or financed, in whole or in part, by another
Federal agency or departnment where that agency or departnent has determ ned,
pursuant to the Council on Environnmental Quality Regulation for |nplenenting the
Procedural Provisions of the National Environnmental Policy Act (40 CFR part 1500
et seq.), that the activity, work, or discharge is categorically excluded from
envi ronnent al docunentation because it is included within a category of actions
whi ch neither individually nor cumnulatively have a significant effect on 9 hunman
environnment, and the Ofice the Chief of Engineers (ATTN. CECWOR,) has been
furni shed notice of the agency's or departnment's application for the categorica
excl usion concurs with that determination. Prior to approval for purposes of this
nationwi de permt of any agency's categorical exclusions, the Chief of Engineers
will solicit public comment. In addressing these comments, the Chief of Engineers
may require certain conditions for authorization of an agency's categori cal
excl usi ons under this nationwi de permt. (Sections 10 and 404)

24. State Administered Section 404 Program Any activity permitted by a state
administering its own section 404 pernmt program pursuant to 33 U S. C
1344(g)-(!) B permtted pursuant to section 10 of the R vers and Harbors Act of
1899. Those activities which do not involve a section 404 state pernit are not
included in this nationwide permt, but certain structures will be exenpted by
section 154 of Public Law 94-587, 90 Stat. 2917 (33 U. S.C. 591) (see 33 CFR
322.3(a)(2)). (Section 10)

25. Structural D scharge. D scharges of material such as concrete, sand, rock
etc. intotightly sealed forms or cells where the naterial will be used as a
structural nenber for standard pile supported structures, such as piers and
docks; and for linear projects, such as bridges, transnission |line footings, and
wal kways. The NWP does not authorize filled structural nenbers that would support
bui | di ngs, hones, parking areas, storage areas and ot her such structures.
Housepads or other building pads are also not included in this nationw de permt.
The structure itself may require a section 10 permit if |located in navigable
waters of the United States. (Section 404)

26. Headwaters and |Isol ated Waters Di scharges. Discharges of dredged or fil
material into headwaters and isol ated waters provided:

a. The discharge does not cause the | oss of nore than 10 acres of waters of the
United States;

b. The permittee notifies the district engineer if the discharge would cause
the loss of waters of the United States greater than one acre in accordance with
the "Notification" general condition. For discharges in special aquatic sites,



i ncludi ng wetl ands, the notification nust also include a delineation of affected
speci al aquatic sites, including wetlands. (Al so see 33 CFR 330.1(e)); and

c. The discharge, including all attendant features, both tenmporary and
permanent, is part of a single and conplete project. For the purposes of this
nationwi de permt, the acreage of | oss of waters of the United States include
filled area plus waters of the United States that are adversely affected by
fl oodi ng, excavation or drainage as a result of the project. The ten-acre and
one-acre limts of NAP 26 are absol ute, and cannot be increased by any mitigation
pl an offered by the applicant or required by the DE
Subdi vi si ons: For any real estate subdivision created or subdivided after.
Cctober 5,1984, a notification pursuant, to subsection b. of this nationw de
permt is required for any discharge which woul d cause the aggregate total |oss
of waters of the United States for the entire subdivision to exceed one (1) acre.
Any discharge in any real estate subdivision which would cause the aggregate
total loss of waters of the United States in the subdivision to exceed ten (10)
acres is not authorized by this nationw de permt; unless the DE exenpts a
particul ar subdivision or parcel by making a witten determination that: (1) The
i ndi vidual and cumul ati ve adverse environnental effects would be m ninmal and the
property owner had, after COctober 5, 1984, but prior to January 21, 1992,
conm tted substantial resources in reliance on NWP 26 with regard to a
subdi vision, in circunstances where if: would be inequitable to frustrate his ',
i nvest ment - backed expectations, or (2) that the individual and cunul ative adverse
environnental effects would be nininmal, high quality wetlands woul d not be
adversely affected, and there would be an overall benefit to the aquatic
environnment. Once the exenption is established for a subdivision, subsequent | ot
devel opnent by individual property owners may proceed using NWP 28. For purposes
of NWP 26, the term"real estate subdivision" shall be interpreted to include
ci rcunst ances where a | andowner or devel oper divides a tract' of land into
smal |l er parcels for the purpose of selling, conveying, transferring, |easing, or
devel opi ng said parcels. This would include the entire area of a residential
Commercial or other real estate subdivision, including all parcels and parts
t hereof. (Section 404)

27. Wetland and Riparian Restoration and Creation Activities. Activities in
waters of the United States associated with the restoration of altered and
degraded non-tidal wetlands and creation of wetlands on private lands in
accordance with the ternms and conditions of a binding wetland restoration or
creation agreenment between the | andowner and the U. S. Fish and Wldlife Service
(USFWE) or the Soil Conservation Service (SCS); or activities associated wth,
the restoration of wetlands, riparian, areas and creation of wetlands and
riparian areas on U S.

Forest Service and Bureau of Land Managenent |ands, Federal surplus lands (e.g.,
mlitary |lands proposed for disposal). Farners Honme Admi nistration inventory
properties, and Resolution Trust Corporation inventory properties that are under
Federal control prior to being transferred to the private sector. Such activities
include, but are not limted to: Installation and mai ntenance of small water
control structures, dikes, and bermns; backfilling of existing drainage ditches;
renoval of existing drainage structures; construction of small nesting islands;
and other related activities. This nationwi de permnmit applies to restoration
projects that serve the purpose of restoring "natural" wetland hydrol ogy,
vegetation, and function to altered and degraded nontidal wetlands and "natural"
functions of riparian areas. For agreenent rest ration and creation projects
only, this nationw de permt also authorizes any future di scharge of dredged or
fill material associated with the reversion of the area to its prior condition
and use (i.e., prior to restoration under the agreenment) within five years after
expiration of the limted termwetland restoration or creation agreenent, even if
t he discharge occurs after this nationwi de permit expires. The prior condition
wi Il be docunented in the original agreenent, and the determ nation of return to



prior conditions will be nade by the Federal agency executing the agreenent. Once
an area is reverted back to its prior physical condition, it will be subject to
what ever the Corps regulatory requirements will be at that future date. This
nationwi de permt does not authorize the conversion of natural wetlands to

anot her aquatic use, such as creation of waterfow inpoundnents where a forested
wet | and previously existed. (Sections 10 and 404)

28. Modifications of Existing Marinas. Reconfigurations of existing docking
facilities wthin an authorized marina area. No dredging, additional slips or
dock spaces, or expansion of any kind within waters of the United States are
aut hori zed by this nationwi de permt. (Section 10)

29. Reserved

30. Reserved

31. Reserved

32. Conpl eted Enforcenent Actions. Any structure, work or discharge of dredged
or fill material undertaken in accordance with, or remaining in place in
conpliance with, the terns of a final Federal court decisions, consent decree, or
settl ement agreenent in an enforcenment action br6éughtby the United States under
section 404 of the Cean Water Act and/or section 10 of the Rivers and Harbors
Act of 1899. (Sections 10 and 404)

33. Tenporary Construction, Access and Dewatering. Tenporary structures and
di scharges, including cofferdans, necessary for construction activities or access
fills or dewatering of construction sites; provided the associ ated permnent
activity was previously authorized by the Corps of Engineers or the U S. Coast
Guard, or for bridge construction activities not subject to Federal regulation.
Appropri ate nmeasures nust be taken to maintain near normal downstream fl ows and
to nmininze flooding. Fill nust be of materials and placed in a nmanner that will
not be eroded by expected high flows. Tenporary fill nust be entirely renoved to
upl and areas followi ng conpletion of the construction activity and the affected
areas restored to the pre-project conditions. Cofferdans cannot be used to
dewat er wetl ands or other aquatic areas so as to change their use. Structures
left in place after cofferdans are renoved require a section 10 permt if |ocated
in navigable waters of the United States. (See 33 CFR part 322). The permittee
must notify the district engineer in accordance with the "Notification" genera
condition. The notification nust also include a restoration plan of reasonable
nmeasures to avoid and minimze inpacts to aquatic resources. The district
engi neer will add special conditions, where necessary, to ensure that adverse
environnental inpacts are mnimal. Such conditions may include: limting the
tenmporary work to the m ni num necessary; requiring seasonal restrictions;
nodi fying the restoration plan; and requiring alternative construction methods
(e.g. construction mats in wetlands where practicable). This nati onw de perm t
does not authorize tenporary structures or fill associated with mning activities
or the construction of marina basins which have not been authorized by the Corps.
(Sections 10 and 404)

34. Cranberry Production Activities. Discharges of dredged or fill naterial for
di kes, berns, punps, water control structures or |eveling of cranberry beds
associ ated wi th expansi on, enhancenent, or nodification activities at existing
cranberry production operations provided:

a. The cunul ative total acreage of disturbance per cranberry production
operation, including but not Iinmted to, does not exceed 10 acres of waters of
the United States, including wetlands;

b. The permttee notifies the District Engineer in accordance with the
notification procedures; and

c. The activity does not result in a not |oss of wetland acreage.

This nationwi de permit does not authorize any di scharge of dredged or fill
material related to other cranberry production activities such as warehouses,
processing facilities, or parking areas. For the purposes of this nationw de



permt, the cunulative total of 10 acres will be measured over the period that
this nationwi de permit to valid. (Section 404)

35. Mai ntenance Dredgi ng of EXisting Basins. Excavation and renoval of
accumul at ed sedi nent for mai ntenance of existing marina basins, canals, and boat
slips to previously authorized depths or controlling depths for ingress/ egress
whi chever is | ess provided the dredged material is disposed of at an upland site
and proper siltation controls are used. (Section 10)

36. Boat Ronps. Activities required for the construction of boat ranps provided:

a. The discharge into waters of the United States does not exceed 50 cubic yards
of concrete, rock, crushed stone or gravel into forms, or placenent of precast
concrete planks or slabs. (Unsuitable material that causes unacceptabl e chem ca
pollution or is structurally unstable is not authorized),

b. The boat ranp does not exceed 20 feet in w dth;

c. The base material is crushed stone, gravel or other suitable material;

d. The excavation is limted to the area necessary for site preparation and all
excavated nmaterial is renmoved to the upland; and

e. No material is placed in special aquatic sites, including wetlands.
Dredging to provide access to the boat ranp may be authorized by anot her NWP,
regi onal general permt, or individual permt pursuant to section 10 if | ocated
in navigable waters of the United States. (Sections 10 and 404)

37. Energency Watershed Protection and Rehabilitation. Wrk done by or funded by
the Soil Conservation Service qualifying as an "exigency" situation (requiring
i medi ate action) under its Emergency Watershed Protection Program (7 CFR part
624) and work done or funded by the Forest Service under its Burned-Area
Emer gency Rehabilitati on Handbook (FSH 509.13) provided the district engineer is
notified in accordance with the notification general condition. (Al so see 33 CFR
330.1(e)).

(Section 10 404)

38. O eanup of Hazardous and Toxic Vaste. Specific activities required to affect
the contai nment, stabilization or renmoval of hazardous or toxic waste materials
that are perforned, ordered, or sponsored by a government agency with established
| egal or regulatory authority provided the permttee notifies the district
engi neer in accordance with the "Notification" general condition. For discharges
in special aquatic sites, including wetlands, the notification nust also include
a delineation of affected special aquatic sites, including wetlands, Court
ordered renedi al action plans or related settlenents are al so authorized by this
nationwi de permt. This nationw de pernit does not authorize the establishnent of
new di sposal sites or the expansion of existing sites used for the disposal of
hazardous or toxic waste. (Sections 10 and 404)

39. Reserved
40. Farm Bui |l di ngs. Discharges of dredged or fill material into jurisdictiona

wet | ands (but not including prairie potholes, playa |akes, or vernal pools) that
were in agricultural crop production prior to Decenber 23. 1985 (i.e., farned
wet | ands) for foundations and buil ding pads for buildings or agricultural related
structures necessary for farmng activities. The discharge will be |limted to the
m ni num necessary but will in no case exceed | acre (see the "Mninization"
section 404 only condition). (Section 404)

C. Nationwide Permt Conditions

General Conditions: The follow ng general conditions nust be followed in order
for any authorization by a nationwide permt to be valid:
1. Navigation. No activity may cause nore than a m ni mal adverse effect on
navi gati on.
2. Proper nmintenance. Any structure or fill authorized shall be properly
mai nt ai ned, including mai ntenance to ensure public safety.



3. Erosion and siltation controls. Appropriate erosion and siltation controls
must be used and nmi ntained an effective operating condition during construction,
and all exposed soil and other fills nust be pernanently stabilized at the
earliest practicable date.

4. Aquatic life novenents. No activity may substantially disrupt the novenent of
t hose species of aquatic life indigenous to the waterbody, including hose species
whi ch normally mgrate through the area, unless the activity's primary purpose is
to i nmpound water.

5. Equi prent. Heavy equi pnent working in wetlands nust be placed on nmats or

ot her measures nust be taken to mnimze soil disturbance.

6. Regional and case-by-case conditions. The activity nust conply with any
regi onal conditions which may have been added by the division engineer, (see 33
CFR 330.4(e)) and any case specific conditions added by the Corps.

7. Wld and Scenic Rivers. No activity may occur in a conponent of the National
Wld and Scenic River System or in a river officially designhated by Congress as
a "study river" for possible inclusion in the system while the river is in an
of ficial study status, Information on WIld and Scenic Rivers nmay be obtai ned from
the National Park Service and the U S. Forest Service.

8. Tribal rights. No activity or its operation may inpair reserved triba
rights, including, but not limted to, reserved water rights and treaty fishing
and hunting rights.

9. VWater quality certification. In certain states, an individual state water
quality certification nust be obtai ned or waived (see 33 CFR 330.4(c)).

10. Coastal zone nmnagenent. In certain states, an individual state coastal zone
managenment consi stency concurrence nust be obtai ned or waived. (See 33 CFR
330.4(d)).

11. Endangered Species. No activity is authorized under any NWP which is likely
to jeopardize the continued existence of a threatened or endangered species or a
speci es proposed for such designation, as identified under the Federal Endangered
Species Act, or which is likely to destroy or adversely nodify the critical
habitat of such species. Non-federal pernittees shall notify that district
engineer if any listed species or critical habitat m ght be affected or is in the
vicinity of the project and shall, not begin work on the activity until notified
by the district engineer that the requirements of the Endangered Species Act have
been satisfied and that the activity is authorized. Information on the |ocation
of threatened and endangered species and their critical habitat can be obtained
fromthe U S. Fish and WIldlife Service and National Mrine Fisheries
Service. (See 33 CFR 330.4(n)

12. Historic properties. No activity which may affect Hi storic properties
listed, or eligible for listing, in the National Register of Historic Places is
aut horized, until the DE has conplied with the provisions of 33 CFR 325, appendi x
C. The prospective pernmittee nmust notify the district engineer if the authorized
activity may affect any historic properties listed, determned to be eligible, or
whi ch the prospective pernmttee has reason to believe eligible for listing on the
National Register of Historic Places, and shall not begin the activity until
notified by District Engineer that the requirenents of the National Hi storic
Preservati on Act have-been satisfied and that the activity is authorized.
Information on the |ocation and exi stence of historic resources can be obtained
fromthe State Historic Preservation Ofice and the National Register of Hstoric
Pl aces. (See 33 CFR 330.4(9)).

13. Notification. (a) Wiere required by the terns of the NWP, the prospective
permttee nust notify the District Engineer as early as possible and shall not
begin the activity:

(1) Until notified by the District Engineer that the activity may proceed under
the NWP with any special conditions inposed by the district or, division
engi neer; or



(2) If notified by the District or Division engineer that an individual permt
is required; or

(3) Unless 30 days have passed fromthe D strict Engineer's receipt of the
notification and the prospective pernittee has not received notice fromthe

District or Division Engineer. Subsequently, the permttee's right to proceed
under the NWP may be nodified, suspended, or revoked only, in accordance with the
procedure set forth in 33 CFR 330.5(d)(2).

(b) The notification nmust be in witing and include the follow ng informtion
and any required fees:

(1) Nanme, address and tel ephone nunber of the prospective pernittee;

(2) Location of the proposed project;

(3) Brief description of the proposed project; the project's purpose; direct
and indirect adverse environnental effects the project would cause; any other
NWP(s), regional general permt(s) or individual permit(s) used or intended to be
used to authorize any part of the proposed project or any related activity;

(4) Where required by the terns of the NWP, a delineation of affected speci al
aquatic sites, including wetlands; and

(5) A statenent that the prospective pernittee has contact ed:

(1) The USFWS/ NVFS regarding the presence of any Federally listed (or proposed
for listing) endangered or threatened species or critical habitat in the permt
area that may be affected by the proposed project; and any avail able' information
provi ded by those agencies. (The prospective permttee nmay contact Corps District
O fices for USFWS/ NMFS agency contacts and lists of critical habitat.)

(ii) The SHPO regardi ng the presence of any historic properties in the pernit
area that may be affected by the proposed project; and the avail able information,
if any, provided by that agency.

(c) The standard individual permt application form (Form ENG 4345) may be used
as the notification but nust clearly indicate that it is a PDN and nust include
all of the information required in (b) (1)-(5) of CGeneral Condition 13.

(d) In reviewing an activity under the notification procedure, the District
Engineer will first determ ne whether the activity will result in nore than

m ni mal individual or cumnul ative adverse environnental effects or will be
contrary to the public interest. The prospective permttee may, at his option'
submt a proposed nmitigation plan with the predi scharge notification to expedite
the process and the District Engineer will consider any optional mtigation the
appl i cant has included in the proposal in determ ning whether the net adverse
environnmental effects of the proposed work are mnimal. The D strict Engineer
wi |l consider any comments from Federal and State agencies concerning the
proposed activity's conpliance with the terns and conditions of the nationw de
permits and the need for nmitigation to reduce the project's adverse environmenta
effects to a mnimal level. The district engineer will upon receipt of a
notification provide imediately (e.g. facsimle transm ssion, overnight mail or
ot her expeditious nmanner) a copy to the appropriate offices of the Fish and
Wldlife Service, State natural resource or water quality agency, EPA and, if
appropriate, the National Marine Fisheries Service. Wth the exception of NW 37,
these agencies will then have 5 cal endar days fromthe date the material is
transmtted to tel ephone the District Engineer if they intend to provide
substantive, sitespecific coments. |If so contacted by an agency, the District
Engi neer will wait an additional 10 cal endar days before naki ng a decision on the
notification. The District Engineer will fully consider agency comrents received
within the specified tine frame, but will provide no response to the resource
agency. The District Engineer will indicate in the adnministrative record
associated with each notification that the resource agencies' concerns were
consi dered. Applicants are encouraged to provide the Corps multiple copies of
notifications to expedite agency notification. If the D strict Engineer

determ nes that the activity conplies with the terns and conditions of the NW
and that the adverse effects are minimal, he will notify the permttee and



i nclude any conditions he deens necessary. |If the District Engi neer determ nes
that the adverse effects of the proposed work are nore than nininmal, then he wll
notify the applicant either (1) That the project does not qualify for

aut hori zati on under the NWP and instruct the applicant on the procedures to seek
aut hori zati on under an individual permt; or (2) that the project is authorized
under the nationwi de permit subject to the applicant's submitting a nmitigation
proposal that would reduce the adverse effects to the mnimal level. This
mtigation proposal nmust be approved by the District Engineer prior to comencing
work. If the prospective permttee elects to submt a mtigation plan, the DE
will expeditiously reviewthe proposed nmitigation plan, but will not commence a
second 30-day notification procedure. |If the net adverse effects of the project
(with the mitigation proposal) are deternined by the District Engineer to be
mnimal, the District Engineer will provide a tinely witten response to the
applicant informng himthat the project can proceed under the terns and
conditions of the nationw de permt.

(e) Wetlands Delineations: Wetland delineations nust be prepared in accordance
with the current nethod required by the Corps. The permittee may ask the Corps to
delineate the special aquatic site. There may be sone delay if the Corps does the
delineation. Furthernore, the 30-day period will not start until the wetland
del i neati on has been conpl et ed.

(f) Mtigation: Factors that the District Engineer will consider when
determ ning the acceptability of appropriate and practicable mitigation include,
but are not limted to:

(1) To be practicable the mitigation nust be avail abl e and capabl e of bei ng done
consi dering costs, existing technology, and logistics in |ight of overall project
pur poses;

(2) To the extent appropriate, permttees should consider mtigation banking and
other forms of mitigation including contributions to wetland trust funds, which
contribute to the restoration, creation, replacenent, enhancenent, or
preservation of wetl ands.

Furthernore, exanples of mtigation that may be appropriate and practicable
include but are not limted to: reducing the size of the project; establishing
buffer zones to protect aquatic resource values; and replacing the | oss of
aquatic resource values by creating, restoring and enhancing sinilar functions
and values. In addition, mtigation nust address inpacts and cannot be used to
of fset the acreage of wetland | osses that would occur in order to neet the
acreage limts of some of the nationwi de permts (e.g. 5 acres of wetlands cannot
be created to change a 6 acre loss of wetlands to a 1 acre |oss; however, the 6
created acres can be used to reduce the inpacts of the 6 acre | o0ss).

Section 404 Only Conditions

In addition to the General Conditions, the follow ng conditions apply only to

activities that involve the discharge of dredged or fill material and must be
followed in order for authorization by the nationw de permts to be valid:
1. Water supply intakes. No discharge of dredged or fill material nmay occur in

the proximty of a public water supply intake except where the discharge is for
repair of the public water supply intake structures or adjacent bank
stabilization.

2. Shellfish production. No discharge of dredged or fill material may occur in
areas of concentrated shellfish production, unless the discharge is directly
related to a shellfish harvesting activity authorized by nationw de permt 4.

3. Suitable material. No discharge of dredged or fill material may consist of
unsuitable material (e.g., trash, debris, car bodies, etc.) and nmaterial
di scharged nust be free fromtoxic pollutants in toxic anounts (see section 307
of the Clean Water Act).



4. Mtigation. Discharges of dredged or fill material into waters of the United
States nust be m nimzed or avoided to the maxi nrum extent practicable at the
project site (i.e. on-site), unless the DE has approved a conpensation mtigation
plan for the specific regulated activity.

5. Spawni ng areas. Discharges in spawning areas during spawni ng seasons mnust be
avoi ded to the maxi mum extent practicabl e.

6. Cbstruction of high flows. To the naxi mum extent practicable, discharges
ML13t not permanently restrict or inpede the passage of normal or expected high
flows or cause the relocation of the water (unless the prinmary purpose of the
fill is to inmpound waters).

7. Adverse inpacts frominpoundnents. |If the discharge creates
an i mpoundnent of water, adverse inpacts on the aquatic system caused by the
accel erated passage of water and/or the restriction of its flow shall be
nmninmzed to the naxi num extent practicabl e.

8. Waterfow breeding areas. Discharges into breeding areas for migratory
Waterfowl nust be avoided to the maxi num extent practicable.

9. Renoval of tenporary fills. Any tenporary fills nust be renoved in their
entirety and the affected areas returned to their preexisting elevation.
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