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This document is a supplement to the national decision document for Nationwide Permit (NWP)
43, Stormwater Management Faciliti@sd addresses the regional modifications and conditions

for this NWP in Washington State. In Washington State the SeattlécDistthe lead district. It

is prepared for the purposes of 33 CFR 330.5(c)(1)(iii)). The Northwestern Division (NWD)
Division Engineer has considered the potential individual and cumulative adverse environmental
effects that could result from the usetltis NWP in Washington State, including the need for
additional modifications of this NWP by imposing regional conditions to ensure that those
individual and cumulative adverse environmental effects are no more than minimal. These
regional conditions areecessary to address important regional issues relating to jurisdictional
waters and wetlands. These regional issues are identified in this document. These regional
conditions are being required to ensure that this NWP authorizes activities that resuttaren

than minimal individual and cumulative adverse environmental effects. This document also
identifies regionally important highalue waters and other geographic areas in which this NWP
should have regional conditions or be excluded from NWP eliyibds described below, to

further ensure that the NWP does not authorize activities that have more than minimal individual
and cumulative adverse environmental effects.

1.0 Background

In the September 15, 2020, issue ofFlederal ReqistdiB5 FR 5728), the United States Army
Corps of Engineers (Corps) published its proposal to reissue 52 existing NWPs and issue five
new NWPs. To solicit comments on its proposed regional conditions for these NWPs, the Seattle
District issued a public notice on SepteanB0, 2020 with a comment deadline of November 15,
2020. On August 31, 2020, the Seattle District initiated early coordination with the Washington
State Department of Ecology (Ecology) and the Environmental Protection Agency (EPA)
regarding Section 401 &ter Quality Certification (WQC). On September 11, 2020, the Seattle
District submitted a WQC priling request with Ecology, EPA, and Tribes with designated

WQC authority. On October 14, 2020, the Seattle District submitted their WQC request to
Ecology,EPA, and Tribes with designated WQC authority. On October 15, 2020, the Seattle
District requested a Coastal Zone Management Act (CZMA) consistency determination from
Ecology. The issuance of the NWPs was announced ihatheary 13, 202iksue of thé&ederal
Registemotice (86 FR 2744). After the issuance of the final NWPs, the Seattle District
considered the need for regional conditions
below.

2.0 Consideration of Public Comments
2.1 General Comments
On October 21, 2020, the Seattle District met with Ecology, EPA, U.S. Fish and Wildlife Service
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(USFWS), National Marine Fisheries Service (NMFS), Washington State Department of Fish

and Wildlife (WDFW), and Washington State Department of Natural Res®(WDNR) to

provide information on the proposed regional conditions and the process to submit comments.
On October 29, 2020, the Seattle District met with Tribes and the Northwest Indian Fisheries
commission (NWIFC) to discuss the proposed regional tondiand the process to submit
comments. Based on comments received from agencies, Tribes, and the pubic during this public
review period, the Seattle District retain and revised the proposed regional conditions (RC)
specific to NWPs and regional genecahditions (RGCs) applicable to all NWPs in the Seattle
Districtds regulatory boundari es.

Comment 1 (Retain all PreConstruction Notifications (PCNs) removed from NWPs as
regional conditions (RC)) Two commenteyurged the Seattle District to continue to require
PCNs for Washington Statehich wereremoved at the national program level for thésseied
NWPs in order to adequately protect treaty resources.

Response 1 A PCN is required for all projects in the ShlSea and the Columbia River due to
NWP general condition 1IBEndangered SpeciesN\WP general condition 18 requires non
federal permittees to submit PCNSs for any proposed activity that might affeelis&hspecies

or designated critical habitat,lifted species or designated critical habitat are in the vicinity of
the proposed activity, or if the proposed activity is located in critical habitat. The Salish Sea and
many of the tributaries draining to the Salish Sea containliss species anditical habitat

and therefore already require submission of PCN for any NWP use. Under NWP general
condition 171 Tribal Rightsno activity or its operation may impair reserved Tribal rights,
including, but not limited to, reserved water rights and trésgltyng and hunting rights. To

ensure compliance with this condition, the Seattle District has established coordination
procedures with a number of Tribes to help ensure NWP activities comply with NWP general
condition 171 Tribal Rights. Any Tribe withaut a coordination procedure in place is invited to
contact the Seattle District and Seattle District will work with the Tribe to develop one. If
comments are received from a Tribe raising concerns regarding Tribal rights, the Corps
encourages communicatidtoetween the Tribe and the project proponent to ensure compliance
with general condition 17. If a Tribe objects to a project and a resolution between the project
proponent and the Tribe cannot resolve the issue, the Corps will decide on whether thedpropo
action would comply with NWP general condition 17.

Comment 2 (PCN in Boldt Decision Areas) Two commenters stated PCNs should be required
for all projects that occur within the Boldt case area.

Response 2While we are uncertain the specific geograpikeach of the Boldt Decision, we
understand it includes the Salish Sea. NWP general conditibiFal Rights must be
complied with for all authorizations using an NWBue to numerous ESA listings in the Salish
Sea, many if not all projects in tlsalish Sea are required to submit a R{Lid to NWP general
condition 18 Endangered SpeciedNWP general condition 18 requires Alederal permittees

to submit PCNs for any proposed activity that might affect #iSt&d species or designated
critical habtat, if listed species or designated critical habitat are in the vicinity of the proposed



activity, or if the proposed activity is located in critical habitat. The Salish Sea and many of the
tributaries draining to the Salish Sea contain listed specdesréical habitat and therefore, must
submit a PCN to the Corps. The Seattle District has established coordination procedures with
Tribes to help ensure NWP activities comply with NWP general conditioi\ty Tribe

without a coordination procedureptace is invited to contact the Seattle District and we will
work with the Tribe to develop one.

Comment 3: (Required PCN information) Two commenters stated PCNs should require
information regarding how long the proposed project is expected to lassaffifeecommenters

stated if the project is a repair or replacement, the project proponent should provide proof that
the project had been permitted previously, along with the date and description of previous repairs
or replacements. The same commentersdtatoject proponents should demonstrate that there

is a continuing need for the repair or replacement.

Response 3 Once a structure or fill is authorized, it remains authorized unless the district
engineer suspends or revokes the authorization (seeR323-6). NWP general condition 32

T Pre-Construction Notificatiorspecifies the information required by the district engineer to
determine if a PCN is complete. Additional information may be requested by the district
engineer on a cady/-case basis tdetermine if a project would result in no more than minimal
adverse environmental effects. RGC Rroject Drawingsrequires the submission of project
drawings for all PCNs in the Seattle Distri@tructures or fill mustbe previously authorized,
eitherthrough a Department of the Army permit, or by being grandfathered in by the age of the
structure. Many applicants do not have a full site history of the project when they apply for a
permit and rely on the Corps searching and researching their recateletmine the status of

the structure as being authorized or not. While the Corps encourages project proponents to
provide the Corps with as many details as they can, this information is not always available, and
will not be required as a part of a cdetp PCN. For project proponents using NWPs, the
district engineer assumes through use of the NWP or by receipt of a PCN that the project
proponent needs to perform work, and additional information regarding purpose or need is not
required.

Comment 4 (PCNfor all wetland loss and open water impacts) One commenter stated
PCNs should be required for any wetland loss, and activities impacting lakes, stredms
marine waters.

Response 4 This would be redundant as many if not all impacts to thgsatic resources

already require a PCN. Many of the NWPs involving impacts to wetlands h&N/B-specific
national PCN requirement. A PCN is required for all projects in the Salish Sea and the Columbia
River due to NWP general condition L&ndangerd Species NWP general condition 18

requires noffederal permittees to submit PCNs for any proposed activity that might affeet ESA
listed species or designated critical habitat, if listed species or designated critical habitat are in
the vicinity of the poposed activity, or if the proposed activity is located in critical habitat. The
Salish Sea and many of the tributaries draining to the Salish Sea contain listed species and
critical habitat and therefore, must submit a PCN to the Corps. Also, an RIGie atdded to



require a PCN for all projects resulting in a stream loss.

Comment 5 (Communication with Native American Tribes (Tribes)) Three commenters

stated the process for obtaining comments is inconsistent with Seattle District Tribal camsultati
policies and there is a need for more formal and meaningful coordination. The same commenters
stated the Seattle District should improve their communications with Indian Nations and Tribes

to effectively advocate for Tribal treaprotected resourcesi@d rights. The same commenters

stated NWPs do not provide adequate notification and opportunity for Tribal consultation and

has not provided evidence to ensure the protection of treaty resources including an analysis of
cumulative impacts. One commensgaited the Corps are not meeting their federal trust

obligations. One commenter pointed out the Seattle District had recently changed the amount of
information made available to Native American Tribes through informal requests, requiring the
submission ofreedom of Information Act (FOIA) requests which impedes effective
communication. Two commenters stated the truncated review process has limited the ability of
Tribes to fully engage with the Corps. One commenter disagreed that the NWP program is
consigent with EO 13175 (Consultation and Coordination with Indian Tribal Governments).

Seven Tribes requested an extension for comments to ensure reserved treaty rights and resources
are protected. One commenter (Makah Tribe) requested govertorgmternmat (G2G)

consultation with Corps Headquarters (HQ).

Response 5 The number of Tribes in each state anc
review of projects varies greatly; therefore, HQ defers decisions on how best to coordinate with
Tribes on a prectby-project basis to each district. During the NWP reissuance process, the

Seattle District sent the federally recognized Tribes with interests in Washington State two letters
(early coordination and G2G invitations) and held an informational meaiogt the reissuance
process. The Seattle District has 33 federally recognized Tribes either with reservations and/or
historical l ands wi tAtthistime the Seddtie Bistrictihastesiablished u n d a
Tribal Notification Procedures wittime following 26 Tribes: Confederated Tribes of the Colville
Reservation, Cowlitz Indian Tribe, Confederated Tribes of Grand Ronde, Hoh Indian Tribe,
Jamestown So6Klallam Tri be, Kalispel Tribe of
Nation, Makah In@n Tribe, Muckleshoot Indian Tribe, Nez Perce Tribe, Nisqually Indian

Tri be, Nooksack Tribe, Port Gamble So6KIlall am
Tribes of the Samish Indian Nation, Skagit River System Cooperative, Skokomish Tribal Nation,
Snoqualmie Indian Trib&gpokane Tribe, Squaxin Island Tribe, Stillaguamish Tribe of Indians,
Suquamish Tribe, Swinomish Indian Tribal Community, Tulalip Tribes, Confederated Tribes of

the Umatilla Indian Reservation, and the Upper Skagit Indian Tribe. SEattle District also has
Notification Procedures with the Skagit River System Cooperafihe. Seattle District

established coordination procedures with these Tribes to ensure NWP activities comply with

NWP general condition 1i7 Tribal Rights. Through these procedures, the Seattle District

contacts the appropriate Tribe(s) and requests comments on proposed projects. The Seattle
District will continue to reach out to the remaining Tribes to establish notification procedures.

Any Tribe without a codatination procedure in place is also invited to contact the Seattle District

to discuss establishing a notification procedufeomments are received from a Tribe raising
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concerns regarding Tribal rights, the Corps encourages communication betweehetandr

the project proponent to ensure compliance with NWP general condition 17. If a Tribe objects to
a project and a resolution between the project proponent and the Tribe cannot resolve the issue,
the Corps will make a determination on whether th@@sed action would comply with NWP
general condition 17The Seattle District utilizes these procedures to streamline obtaining site
specific input from the Tribes on NWPs, helping the Corps comply with Section 106 of the
National Historic Preservation AGNHPA) and fulfill its trust obligations. Without these
procedures, requesting and distributing of information would take place using the FOIA
procedures.The District is still reviewing its FOIA procedures specific to Tribal coordination as

a result fom the recent listening sessions with Trib&he Corps uses the Department of

Defense American Indian and Alaska Native Policy to guide its interactions with Tribes. The
Corps also had developed additional policies, which are available at:

http://www .usace.army.mil/Missions/CivlVorks/TribatNations/. NWP general condition 17

must be complied with for all NWP activities. On November 13, 2020, the Seattle District
received a copy of a comment letter from the Makah Tribe to HQ requesting a G2G mé&eting
ensure HQ received this request, on December 4, 2020, the Seattle District Tribal Liaison
forwarded the G2G request from the Makah Tribe to the HQ Tribal Liaison.

Comment 6 (Provide Additional Summary Data in Correspondence to Tribes)One

commater remarked that the Corps should provide summaries including tables and a geographic
distribution of concerns when corresponding with Tribes during the NVid3uance to

facilitate the development of comments.

Response 6 The Seattle District recogrg the challenges in coordinating with Tribes at both

the policy and staff levels. Throughout the process of issuing the NWPs, letters were prepared
and sent to individual Tribes to inform them of upcoming Tribal meetings, postings in the

Federal Registepublic notices, comment reviews, and the ability to request goversiment
government meetings. The Corps relies on Tribes to provide comments and respond to inquiries
to understand concerns and identify issues. Comments received in response todmeidl
announcing the draft proposed regional conditions were made public and available for review on
the Seattle District website. The Seattle District will continue to update and improve
coordination with Tribes to insure effective and efficient camioation.

Comment 7 (Avoid Impacts to TreatyReserved Resources)One commenter urged the

Corps to avoid making #water and landise decisions that will impact treatyserved resources

(cultural, fishery, and other natural resources) within adjudiddtial and Accustomed fishing
areas. Anot her commenter stated the NWPs res
secured salmon and shellfish resources and that the use of the NWP process needs to be
significantly curtailed. Three commentetate that the NWPs obstruct the recovery of Puget

Sound; the recovery and productivity of salmon; water quality improvement efforts; and

adversely affect treaty protected fish, including shellfish and finfish. One commenter

recommended a PCN requirementt &ll waters that support Tribekserved treaty rights (those

areas located within Tribal Usual and Accustomed Areas).



Response 7 The Corps cannot avoid making permit decisions within Tribal Usual and
Accustomed fishing areas as under the Clean Wate(@WA) and Rivers and Harbors Act

(RHA) as we must review and make a final decision on every application received. All permits
issued will be reviewed to ensure compliance with all applicable Federal laws while considering
the public interest review wth includes a review of potential impacts to treaty Tribal rights.

NWP general condition 1i7 Tribal Rightsand NWP general condition 20Historic Properties
provide protection of cultural resources and treaty Usual and Accustomed Areas as thay relate t
the NWP program. The Seattle District has established coordination procedures with Tribes to
help ensure NWP activities comply with NWP general conditianArny Tribe without a
coordination procedure in place is invited to contact the Seattle Dastddthe Seattle District

will work with the Tribe to develop one. NWP general condition 17 must be complied with in

all cases. Regarding impacts to salmon and shellfish resources and the recovery of Puget Sound,
NWP national and regional conditions awglace to allow for a thorough review to ensure
impacts to these aquatic resources are minimized. NWP general conditidfitgation,

requires all project to avoid and minimize adverse effects, both temporary and permanent, to
waters of the United Stes to the maximum extent practicable. RGO&ossings of Waters of

the United Stateensures the best design for salmonid passage is utilized, RE&VBank
Stabilization in Tidal Waters of Puget Souydhibits use of NWPs to authorize bank

stabilization activities in five specific water resource units in Puget Sound. R@&adk
Stabilizationrequires a PCN for all projects including new or maintenance bank stabilization
activities allows the SeattIDistrict the opportunity on a cabg-case basis to determine if the
activity is more than minimally impacting and requires review under a Standard Permit.

Comment 8 (ESA, MSA, MMPA). One commenter (NMFS, Oregon Coast Branch)

recommended additional rngs to address concerns about addressing the Endangered Species
Act (ESA), MagnusotBtevens Fishery Conservation and Management Act (MSA), and Marine
Mammal Protection Act (MMPA). The same commenter stated the NWPs do not have minimal
adverse effectsadividually or cumulatively based on [Section 7] past consultations. The same
commenter and another commenter (NMFS, West Coast Region) wanted the Seattle and Portland
District to identify which NWPs need ESA/Essential Fish Habitat (EFH) consultation.

Regonse 8 At the national level, HQ has coordinated with their counterparts at NMFS, and the
USFWS to ensure the NWP program is consistent with ESA and MSA. In additional to national
coordination, on October 15, 2020, the Seattle District sent a lettif®, requesting

comments. Also, on October 21, 2020, a meeting was held between Seattle District and resource
agencies including NMFS. NWP regulations at 33 CFR 330.4(f) and NWP general condition 18,
Endangered Speciesnsures all activities authorizbg NWPs comply with Section 7 of the

ESA. Section 330.4(f)(2) and paragraph (c) of NWP general condition 18 requiréedeoal
permittees to submit PCNs 66if any | isted spe
orisinthevicinityofhe acti vity, or if the activity is |
Federal permittees should follow their procedures for ESA Section 7 compliance (see 33 CFR
330.4(f)(1)). The Corps evaluatesHore d e r a | project propdéaent 6s P
determination for the proposed NWP activity in accordance with Section 7 of the Endangered
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Species Act. When evaluating a PCN, the district engineer will determine whether the proposed
activity 60may affect d6 oganddesighatedcaticadhalfitato e f f e
The applicant shall not begin work until the Corps has provided notification the proposed activity

wi || have fino effecto on |isted species or cr
been completed. THgeattle District cannot proactively identify which categories of NWPs

require ESA/EFH because each project utilizing a particular NWP could be in a different

waterbody with different ESA/EFH species/habitats. As stated previously each project is looked

a on a casdy-case basis to determine the level of coordination, if any, with the NMFS and

USFWS (collectively referred to as the Services).

Comment 9 (ESA consultation required in floodplains) One commenter (NMFS West Coast
Region) wanted the SeattlechPortland District to add an RGC to require consultation for the
placement of any permanent fill within the 1p€ar floodplain.

Response 9 The Corps does not regulate floodplains. Based on the existing regulations,
wherever the Corps has jurisdictiomer waters of the United States to require a permit, if listed
ESA species are critical habitat are present the Corps will consult as required for ESA
compliance. Therefore, an RGC is not required.

Comment 10 (Impact thresholds in certain waterbodies) One commenter proposed a

regional condition applicable to Portland and Seattle District where streams mapped as
MagnusonrStevens Act EFH; NMFS ESA Designated Critical Habitat; or Oregon Department of
Fish and Wildlife or Washington Department of Fish &vittllife priority fish habitat, loss of
streambed or bank for any category of NWP shall be limited to no more than 300 linear feet,
consistent with the NWP program of 2017 and there should be no use of NWPs in freshwater or
estuaries that are documentedua®nile salmonid spawning, rearing, or migration habitat in
Portland and Seattle District.

Response 10 National general conditions relating to stream length thresholds to ensure minimal
impacts have been established. NWP general conditiohqiaticLife Movementand NWP

general condition 8 Spawning Areakave restrictions to minimize impacts to these areas.
Furthermore, the Seattle District will have an RGC requiring a PCN for all projects with stream
loss. This will allow casky-case analysisf stream impacts to ensure impacts to streams
including areas of salmonid spawning, rearing, or migration habitat are minimized.

Comment 10 (Requirement for compensatory mitigatiort) One commenter stated that any

loss between up to 300 linear feet, and./10 of an acre of aquatic habitat (estuarine, freshwater
or wetland) shall require compensatory mitigation at a minimum of doorene ratio. Any loss

of aquatic habitat above the upper limit shall include compensatory mitigation at a minimum of a
threefor-one ratio to ensure that unelepporting of impact, and underperformance of mitigation

are fully considered and addressed, and thereby achieve no net loss. Two commenters stated if
not all impacts of the proposed action are avoided, then a osatpey mitigation plan should

be provided. The same commenters stated mitigation for temporal impacts is important, and
there is no such thing as a repair or replacement that is zero impact. The same commenters



stated a repair or replacement prolongsithpacts of the original project and must be mitigated.

One commenter stated any impacts to critical habitat and EFH needs to be mitigated to replace

lost area and function and a net gain in lost area and/or function.

Response 10 Per NWP general condin 23, the Corps has a requirement to ensure adverse

impacts to waters of the U.S. are avoided, minimized, and compensated for (if necessary). This
requirement is applied to all amounts of impacts; therefore, it is unnecessary to set a threshold

for compensatory mitigation requirements. Under Beeleral Compensatory Mitigation for
Losses of Aquatic Resources Final Rule (33 CFR Parts 325 an(B88) Federal Mitigation
Rule), a host of factors including functions, limited resources in specific wadetahdscape

position, and risks are considered when determining the appropriate amount of compensatory

mitigation; therefore, it is inappropriate to set are@tompassing ratio for compensatory
mitigation. Instead utilizing regional standards (i.eslfiwater wetland compensatory
mitigation ratios or creditlebit method) or caday-case analysis for other aquatic resources is

more appropriate. The Seattle District recognizes the importance of aquatic resources and allows

fair and reasonable use of sgoresources under its regulatory authority. The 2008 Federal

Mitigation Rule acknowledges that temporal loss of function to waters of the United States may
require compensatory mitigation at the discretion of the district engineer to ensure thesctivitie

authorized by NWP result in no more than minimal individual and cumulative adverse
environmental effects. Once a structure or fill is authorized, it remains authorized unless the
district engineer suspends or revokes the authorization (see 33 CFR 828.8hy

compensatory mitigation requirements must be considered when the project is first constructed.

Impacts to critical habitat and EFH are typically addressed through the ESA and EFH
consultation process. During that process conservation measaydsemequired to replace lost
area or functions by NMFS which is more appropriate than requiring Cegpged
compensatory mitigation.

Comment 11 (Review of Corps Mitigation Program) One commenter st
mitigation program needs to be inoped and the Tribes would like to be involved.

Response 11 The Corps6é mitigation program i s
Comments and concerns with the national mitigation rule should be raised with HQ.

Comment 13 (RGC withwaivers). One commenter does not support waivers.
Response 13 The Seattle District is not proposing any regional conditions with waivers.

Comment 14 (Maintenance Bank Stabilization Projects) Salmonid referencdsAll

references to salmon throughou thocument should include all species within the family
Salmonidae including resident or anadromous species and listed ahstedispecies. All
streams, whether perennial or intermittent, that are known to or have the potential to support
salmonids dung any stage of their life history should be included. We recommend that the
Corps use the fish use habitat map that is maintained by Ecology
(https://ecology.wa.gov/Regulatiofermits/Permitsertifications/Mineralprospectingand
placermining#map) taletermine salmonid presence in a given stream. The Ecology map

ated
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identifies waters of the state that are designated as critical habitat under ESA for salmon,
steelhead, or bull trout, and all fresh waters of the state with designated uses (an Ecology
designation) of salmonid (salmon, trout, char, whitefish) spawning, rearing, and migration.
Critical habitat maps produced by the NMFS and the USFWS (bull trout, steelhead, etc.) for the
species they regulate, and, Priority Habitats and Species (PHS) majpseortg WDFW

should also be used by the Corps to identify streams supporting salmonid and other listed fish.
PHS maps and information may be requested from WDFW at
https://wdfw.wa.gov/sites/default/files/20:02/orderinformationform.pdf.

Response 14 TheSeattle District acknowledges the sciehesed definition by the commenter.
The Seattle District acknowledges the existence and utility of tools provided in the comment but
will not require the use of the tools in an RGC. The Seattle District doe watilline tools

provided by the State to help inform our decisions. Cbrs uses all available science/tools

and mandating the use of just one tool is not appropriate.

Comment 15 (Require PCN for federal agencies)One commenter requested a new RGC to
require PCNs for federal agencies, federally funded project proponents, including state agencies
with National Environmental Policy Act (NEPA) responsibilities (such as Washington

Department of Transportation) because without PCN reporting requirenien&eattle District

would not be able to track project authorizations or assess cumulative impacts within a watershed
or county within the District; federal permittees would be solely responsible for demonstrating
compliance with a) all the NWP general ddions, including GC 17 Tribal Rights 187

Endangered Species Act Consultatidhi National Historic Preservations Acand 23

Compensatory Mitigaticn b) t he Districtds Regi onal Condi t
Coastal Zone Managementticonditions that become conditions of the NWPs; and without
reporting to the Seattle District, there is no review mechanism to ensure that federal permittees
provide adequate and appropriate compensatory mitigation for adverse impacts pursuant to
generakondition 23/ Mitigation. This is particularly important given that the proposed rule

change to remove the 300 linear feet limit emphasizes the importance of PCNs and
compensatory mitigation to offset stream impacts.

Response 15 In the 2021 proposed NWPs, HQ proposed to remove the requirement for federal
agencies to submit a PCN. In the 2021 final NWPs, removal of this requirement was not
implemented. Federal agencies will be required to submit PCNs; therefore, no regional
conditions are required in this regard.

Comment 16 (Administration Change) One commenter stated they
appropriate to institute these changes given that a new administration will be inaugurated in mid
January, and request that the prodessnaking these changes be put on hold until the new
administration decides its course of action.

Response 16 HQ controls the timeline for finalization of the NWPs, not the Seattle District.



2.2 General Comments on Nationwide Permi3

Comment 1(Impervious Surfaces and Stormwater) Two commenters stated NWP 43 should

only be available for use in HUC2 watersheds where impervious cover is less than 5%. The
same commenters stated a requirement should be added to this NWP to treat stormwater
discharges to reduce salmon mortality. One commenter stated a requirement should be added to
this NWP to address the impacts of stormwater runoff on coho salmon populations, particularly
with regard to N(1,3-dimethylbutyl}N'-phenylp-phenylenediamine).

Respnse 1 The Corps does not have the authority to review the impacts from all projects

potentially contributing to impervious surface coverage as many developments do not impact
waters of the United States. T hthe UBied State®. C WA
Furthermore, impacts related to the discharge of stormwater and water quality because of

i mpervious surfaces are outside of the Corpséo
these impacts are administered under authoritgeNational Pollution Discharge Elimination

System and Section 401 of the CWA, by the EPA on Federal Lands, the State of Washington on
state lands, and Tribes with Section 401 authority. Also, under the ESA, the Services address
impacts due to imperviowsirfaces.

Comment 2 (PCN requirements) One commenter stated the PCN for this NWP needs to
include a long term maintenance plan to prevent water quality degradation over time due to
neglect.

Response 2 NWP general condition BProper Maintenance, rages that any authorized

structure or fill shall be properly maintained, including maintenance to ensure public safety and
compliance with applicable NWP general conditions, as well as any adpetific conditions
added by the district engineer tolWP authorization. Evaluation of water quality degradation
over time, and compliance with Section 401 of the CWA, is the responsibility of the EPA on
Federal Lands, the State of Washington on state lands, and Tribes with Section 401 authority.

Comment 3(Impact Thresholds): One commenter stated the 1/2 acre of-tidal wetlands

and 300 feet of stream impacts allowed are too high and should be restricted to upland locations
outside of riparian areas. The same commenter stated the activities allowedNiywP should

be prohibited or mitigated in wetlands, floodplains, and channel migration zones.

Response 3:All activities authorized by NWP are required to avoid and minimize impacts to

the maximum extent practicable under NWP general condition\i8igation. Not all activities

in the channel migration zone or floodplains occur in waters of the United States or navigable
waters. Those not within the waters of the United States/navigable waters are not within the
Corps jurisdiction. For projects sl to PCN, the district engineer will review the activity to
determine if upland construction is a practicable avoidance measure. The terms and conditions
of the NWPs, such as acreage limits and mitigation measures, are imposed to ensure that the
NWPs athorize only those activities that result in no more than minimal adverse effects on the
aquatic environment and other public interest review factors.

10



Comment 4 (Stream Loss) One commenter stated the Seattle District should develop a
regional conditiond retain the 300 linear foot limit for stream bed loss proposed for removal
from the NWP national program. The same commenter stated removing the linear foot limit
would result in greater bed loss than is currently allowed for all but the largest stredms

rivers. The same commenter stated that the removal of the 300 linear foot limit would lead to
substantially greater loss of important habitat, and the impacts would be more than minimal.

Response 4 Changes in the national program related to remaoivede 300linearfoot limits of

some NWPs are more appropriately addressed at the national program level. The Seattle District
will retain a PCN requirement for stream loss to evaluate the impacts on a case by case basis.
The ecological importance ofreams in the region is discussion in section 2.5.2 of this

document and supports having a PCN requirement for stream loss.

2.2.1 Proposed Regional Conditions for NWR3

1. Preconstruction notification for new facilities must include a kiegn mainteance plan if
permits for periodic maintenance dredging will be required in waters of the United States.

No comments were received specific to ttagionalcondition
2.3 Proposed Regional General Conditions (RGC)

2.3.1 Proposed®RGC 1, Project Drawings
This has been an NWP RGC since 2017. No revisions are proposed.

Drawings must be submitted with pcenstruction notification (PCN). Drawings must provide a
clear understanding of the proposed project, and how waters df$havill be affected.

Drawings must be originals and not reduced copies of-kegke plans. Engineering drawings

are not required. Existing and proposed site conditions (manmade and landscape features) must
be drawn to scale.

Comments in Response t&ublic Notice:

Comment 1 (Additional Requirements) One commenter recommendaglmit proponents
include latitude/longitude site location for each permitted activity on the drawings for outside
agencies to review Corps permit notifications with multgd&vities.

Response 1 The requirements of NWP general conditiori 3re-Construction Notification

identifies the items required to consider a PCN complete, one of the items being the location.

While it does not specify that the latitude and longtiglrequired, this information can be

easily obtained by the Corps. As a standard practice, the Seattle District lists the latitude and

|l ongitude on permit application drawings. Al
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to help applicant ppare application drawings. This checklist encourages applicants to list the
latitude and longitude on the drawings.

This RGC will be retained with no revisions.

2.3.2 ProposedRGC 2, New Bank Stabilization in Tidal Waters of Puget Sound
This has been an NWP RGC since 2012. No revisions are proposed.

Activities involving new bank stabilization in tidal waters in Water Resource Inventory Areas
(WRIAS) 8, 9, 10, 11 and 1@vithin the areas identified on Figures 1a through 1le) cannot be
authorized by NWP.

Comments in Response to Public Notice

Comment 1 (General) One commenter supports continuation of this RGC. One commenter
reqguested cl ari f i cletleaothat aomainténhnee of aa existingibarkw o t o
stabilization is not considered within the de

Response 1 As an existing ongoing general practice, the Seattle District does not consider
mai ntenance of existing structures to be fAnew

Comment 2 (Impacts to treatyreserved rights, cumulative effects, and freshwater

tributaries) : One commenter stated no new bank stabilization should be allowed in tidal waters
of Puget Sound due to impacts to tregggerved natural resources and rigl@sie commenter

stated no new bank stabilization should be allowed in tidal waters of Puget Sound because
cumulative impacts have been exceeded by the NWP program. The prohibition for new bank
stabilization activities should be extended to freshwater aitag of Puget Sounddne

commenter stated this RGC should be extended to WRIA 7 for the same reason this condition
was placed on WRI AGs south of WRIA 7. Becaus
Snoqualmie rivers, 33% oiverbanksare diked, bermedayr armored and within the Snohomish
Estuary, 4866% is diked or armored. One commenter stated this RGC should be expanded to all
Puget Sound waters.

Response 2 As discussed later in this document, the Seattle District has local procedures in
place toensure their obligations regarding treadgerved rights are met through notification
procedures with Tribes in the region for all PCNs. Impacts of the NWP program are addressed
through national review and determination that cumulative impacts are rhifdnaa regional

level, the Seattle District determined that in response to potential cumulative impacts in certain
regions the listed waterbodies are prohibited from NWP use for new bank stabilization.
Revocation of new bank stabilization in tidal watef Puget Sound has been in place since the
2012 NWPs. For the 2012 NWP issuance, revocation was applied in certain WRIAs where a
large percentage of the banks have been stabilized along of eastern shoreline in Puget Sound.
That revocation was the resof scientific studies and data from the Puget Sound Nearshore
Ecosystem Restoration Project. WRIA 7 and other WRIAs in Puget Sound were not identified as
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areas where a large percentage of the banks had been stabilized; therefore, other WRIAs will not
beincluded in this RGC. In additionprcompelling scientific information was submitted to
support the addition of other tidal waters or freshwater tributaries to this list.

Comment 3 (Impact Evaluation) Two commenters requested the Capaluate the regional

impact to local governments caused by the administrative burden of being permitted by an
individual permit for road maintenance, which could include either new or maintenance of

existing bank stabilization.

Response 3 If the road mentenance requires maintenance of existing bank stabilization, this
RGC does not apply. For those projects where new bank stabilization is required, this condition
will only apply in the tidal waters of WRIAs 8, 9, 10, 11 and 12.

This RGC will be retaiad with no revisions.

2.3.3 Proposed RGC 3, Commencement Bay

This has been an NWP RGC since 1994. There were proposed modifications to more clearly
demonstrate that any permanent losses of wetlands and special aquatic sites in Commencement
Bay would & more than minimal and as such should not be authorized under NWPs.

No permanent losses of wetlands or mudflats within the Commencement Bay Study Area may be
authorized by any NWP (see Figure 2).

Comments in Response to Public Notice

Comment 1(Retain this RGC). One commenter recommended the Corps retain the language
in the 2017 RGC due to the contaminated sediments, historic loss of special aquatic sites, and
existing restoration and mitigation sites in the Commencement Bay Study Area. dmerger
recommended this condition be made more expansive to all activities, and that in addition to
NWP 12 (substations) ; NWP 13; NWP 14; NWP 23; NWP 29; NWP 39; NWP 40; NWP 41,
NWP 42; and NWP 43, NWP C and D should also be added to the list of agthidNZPs.

Response 1 The restricted use of NWPs in the Commencement Bay Study Area is related to the
historic loss of mudflats, wetlands and marsh as identified i@tmemencement Bay

Cumulative Impact StudyTheCommencement Bay Cumulative Imgdaittdyreviewed impacts

to estuarine wetlands and marsh from an undeveloped state in 1877 to the time of the study
around 1990, and determined that that 89.4% of historic mudflats, and 98.5% of historic marsh
had been eliminated. This condition is not aetad with any restoration goals or contaminated
sediment concerns. In order to allow more flexibility to use NWPs, this condition has been
modified to not restrict the use of NWPs within the study area for temporary impacts, but to
restrict its use forew impacts which would result in additional losses of mudflats and wetlands.
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Comment 2 (Expand RGC to additional waters) One commenter recommended expanding
this RGC to include HUE@ 2 watersheds draining into the Salish Sea and its tributaries, Grays
Harbor, and the Chehalis basin where impervious cover is 5% or greater.

Response 2 This condition is related to the historic loss of mudflats, wetlands and marsh as
identified in theCommencement Bay Cumulative Impact StudyeCommencement Bay
Cumulativelmpact Studyeviewed impacts to estuarine wetlands and marsh from an
undeveloped state in 1877 to the time of the study around 1990, and determined that that 89.4%
of historic mudflats, and 98.5% of historic marsh had been eliminated. ThelBW@terskd

is not covered by that study. However, we review each project to determine if individually or
cumulatively the impacts are minimal as required to qualify for NWP authorization. Projects
occurring in the HUEL2 would undergo that review. The curretatte of the HUC12

watershed does not support a closure of the use of NWPs. In general, impacts related to the
discharge of stormwater and water quality because of impervious surfaces are outside of the
Corps control and responsibility. Evaluation ofsthénpacts are addressed under authority of
the National Pollution Discharge Elimination System and Section 401 of the CWA, by the EPA
on federal lands and the State of Washington on state lands.

Comment 3 (Thresholds for permanent and temporary impacts) One commenter wants to

add language to this RGC to ensure temporary and indirect impacts in Commencement Bay, as a
result of NWPs, are avoided and minimized. Any temporary or indirect effects greater than 1/10
of an acre should require individual perng@view. EPA recommends such impacts not exceed

1/10 of an acre, consistent with the NWP general condition 23 threshold requirement for
mitigation.

Response 3 Avoiding and minimizing temporary and indirect impacts are already a

requirement for all NWP reews to ensure impacts are minimal. If they are not minimal, they
would be processed as an individual permit. A 1/10 of an acre threshold is unnecessary because
the RGC prohibits all permanent losses of wetlands or mudflats within the Commencement Bay
area.

This RGC will be retained with proposed revisions.

2.3.4 Proposed RGC 4, Bank Stabilization

This has been an RGC since 2012 anelisionis proposed.The Seattle Distrigbroposech
modification to reference specifipecief concerrby the fattle District in Washington State
(i.e., Endangered Species Act listed species, particularly in Puget)Sahiod should be
includedfor aPCN for the Corps to fully assess impacts.

All projects including new or maintenance batébilization activities in waters of the U.S.

where salmonid species are present or could be present, requires PCN to the U.S. Army Corps of
Engineers (Corps) (see NWP general condition 32).
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For new bank stabilization projects only, the following mussidamitted to the Corps:

a. The cause of the erosion and the distance of any existing structures from the area(s) being
stabilized.

b. The type and length of existing bank stabilization within 300 feet of the proposed project.
c. A description of currentonditions and expected pgstoject conditions in the waterbody.

d. A statement describing how the project incorporates elements avoiding and minimizing
adverse environmental effects to the aquatic environment and nearshore riparian area, including
vegetatbn impacts in the waterbody.

In addition to a. through d., the results from any relevant geotechnical investigations can be
submitted with the PCN if it describes current or expected conditions in the waterbody.

Comment 1 (Maintenance Bank StabilizationProjects). Two commenters recommended
revoking all maintenance authorized by NWP in tidal waters of the Salish Sea. One commenter
recommended requiring compensatory mitigation for maintenance bank stabilization projects.
One commenter recommended limgithe use of NWPs to authorize maintenance to bank
stabilization projects to 10% of the length of the structure. One commenter recommended
maintenance to bank stabilization projects should not be authorized to repair damage caused by
natural erosion or awve action. Two commenters did not support revoking the use of NWPs for
maintenance bank stabilization projects within the Salish Sea.

Response 1 If a Department of the Army permit was required to construct the original structure

or fill, appropriate conpensatory mitigation would have been required by the district engineer

when the permit was issued to offset the loss of aquatic resource functions and services resulting
from the authorized work. Additional compensatory mitigation is usually unnecéssary

maintain those structures or fills. The terms and conditions for $\e¥éhg with the regional

conditions, will ensure than NWPs authorizes only those activities with no more than minimal
individual and cumulative adverse effects on the aquatic environfmbetSeattle Distriatloes

not believe it is necessary to further restrict or limit maintenance of bank stabilization sguctur

to a specific |length of the existing footprin
the general right to protect their property f
erosion caused by wave action. RGC 4 does not restrintenance bank stabilization to a

specific length.

Comment 2 (Bank Stabilization PCN) One commenter recommended they do not want the
qgualifying |l anguage of fAactivities in waters
coul d be pincideeinthe R&C.t Streaim ecology literature that headwater streams

are critical for maintaining downstream habitat forming processes, including hydroperiod and

flow maintenance, routing and dispersal of sediments and nutrients, as well as large woody

debris. Without providing equal protection to headwater streams that do not directly host species
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of salmonids, the habitats required for spawning, rearing, and refuge are not well maintained.
This same commenter wanted bioengineering requirement retained.

Response 2 The Corps acknowledges headwaters streams do provide important functions and
has proposed to retain the stream loss RGC with a PCN requirement (see 2.5.2 below).

Re gar di nwhera shidhonid gpedies are present or could be peesehtoRGLC hhis text
clarifies the application of this condition to those regionally sensitive areas where the vast
majority of bank stabilization activities occur. Between the two RGCs, impacts to streams will
trigger a PCN whereby projects can be approgisiaeviewed on a casspecific basis.

Comment 3 (Previous Authorization) One commenter recommended the Corps require
project proponents provide documentation sufficient to establish bank stabilization projects had
been previously authorized prior to t@erps permitting any maintenance activity.

Response 3 Many applicants do not have a full site history of the project when they apply for a
permit and rely on the Corps searching and researching their records to determine the status of
the structure asding authorized or not. To qualify fanNWP authorization, it is not necessary

for the project proponent to produce a copy of the prior authorization. While the Corps
encourages project proponents to provide the Corps with as many details as tki@g can,
information is not always available, and will not be required as a part of a complete PCN.

Comment 4 (Remove Existing Bank Stabilization) One commenter recommended the Seattle
District work to remove more bank stabilization in the Salish Sea tleametlv bank stabilization
projects for which it issues permits.

Response 4 The Corps6é Regulatory Program is task:ée
regulations as prescribed. While the Corps requires avoidance and minimization on every

project, compesatory mitigation for lakes, streams, and marine waters is assessed oy case

case basis. NWPs authorize categories of activities resulting in no more than minimal individual

and cumulative adverse environmental effects, including NWiPAyuatic Habiat Restoration,
Establishment, and Enhancement ActivitiBsoject proponents proposing compensatory

mitigation by means of removing existing bank armoring will be considered if compensatory

mitigation is required, however the Seattle District Reguldoryo gr amoés mi ssi on i s
activities for compliance with federal law, not to implement restoration goals.

Comment 5 (Soft Shoreline Armoring) One commenter recommended the Corps incentivize
using | ess har mful Afsofto shoreline armoring

Response 5 The Seattle District encourages the u:
armoring design methods, but understands these approaches are not appropriate for all sites due

to high energy impacts from wind and waves. NWR 54ving Shorelires has been created to

permit the use of a wide variety of alternative shoreline armoring design methods.

Comment 6 (Bioengineering) One commenter requested that the bioengineering requirement
in 2012 RGC 5 be retained in RGC 4.
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Response6Asnoted in 33 CFR 320.4(g)(2), Afa | andow
property from erosion, 0 which applies to natu
ltem d. i n the @\statartent degcrib@Ow tha ptojectdtmardtes s

elements avoiding and minimizing adverse environmental effects to the aquatic environment and
near shore riparian area, including vegetation
using bioengineering elements would be part of avoidinghv@nanizing adverse environmental

effects. Although the RGC is not directly prescriptive regarding bioengineering, the RGC does

allow for bioengineering to be used and considered.

This RGC will be retained with proposed revisions.

2.3.5 ProposedRGC 5, Crossings of Waters of the United States

This has been an RGC since 2012. Revisions were proposed to remove the requirement for a
monitoring plan.

Any project including installing, replacing, or modifying crossings of waters of the U.S., such as
culverts or bridges, requires submittal of a PCN to the U.S. Army Corps of Engineers (see NWP
general condition 32).

If a culvert is proposed to cross waters of the U.S. where salmonid species are present or could
be present, the project must apply stream simulation design method from the Washington
Department of Fish and Wildlife located in t&ater Crossing Design Guidelin€013), or a

design method whicprovides passage at all life stages at all flows where the salmonid species
would naturallyseek passage. If the stream simulation design method is not applied for a culvert
where salmonid species are present or could be present, the project proponent must provide a
rationale in the PCN sufficient to establish one of the following:

a. The existene of extraordinary site conditions.

b. How the proposed design will provide equivalent or better fish passage and fisheries habitat
benefits than the stream simulation design method.

Culverts installed under emergency authorization that do not meet the @désign criteria will
be required to meet the above design criteria to receive arttadtiaict nationwide permit
verification.

Comments in Response to Public Notice

Comment 1 General): One commenter supported the change. One commenter stated
determination of stream simulation must have written concurrence from WDFW and any
affectedTribes.

Response 1 The Corps cannot rely on the approval of plans by a State agency. As stated later
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in this document, the Seattle District has local procedures which include notificaliohesf
for all PCNs. This afford them the opportunity to review and comment on any culvert designs.

Comment 2 Retain PCN requirement and monitoring plan): Two commnenters requested
retaining the PCN and monitoring plan requirement. Monitoring requirements drive the success
of culvert repair and replacement in the State of Washington. Without monitoring requirements,
one commenter stated there would be more thammairimpacts may occur.

Response 2 The Seattle District is not proposing to remove the PCN requirement. During the
permit review processhe Seattle District will ensure the project will only result in minimal
impacts. Monitoring requirements are ngquiredbecausehe Corps already has a compliance
program to inspect a certain percentage of projects to ensure work is constructed according to
permit requirements

Comment3: One commenter statedstead of WDFWEs insufficient and outdated guidelines,

theWas hi ngt on State De p ddydraniesiManual shoull beauseihpor t at i o
same commenter also statechanitoring plan should still be required to ensure the effectiveness

in providing passage at difle stages at all flows where salmonid species would naturally seek
passageOne commenter stateldet RGC should be modified to have language consistent with

the Culvert Injunctionncluding language that states if a rstream simulation design is used

the proponent must mitigate by providing the same net benefit to salmonid resources as would

have been provided through a stream simulation design.

Response3: This RGCdoes not preclude consideration arse¢of an alternative desigmethod.

Other metlds can be used if tltesignmethod provides passage at all life stages at all flows

where the salmonid species would naturally seek passage. The requirement for a monitoring
plan to ensure passage at all life stages at all flows where the salmones spaaid naturally

seek passage was removed because the design would have been reviewed and determined to be
in compliance with National general condition 2 for Aquatic Life Movements which requires
sustained movement of aquatic species before authorizatibe activity. If the Seattle District

has concerns about a particular design, a special condition can be added to the NWP verification
to require submittal and compliance with a monitoring and/or mitigation plan.

This RGC will be retained with proped revisions.

2.3.6 Proposed RGC6, Construction Boundaries

ThishasbeeanRGC since 2017. Modi fications to spec
U.S.0 to improve the clarity of the condition

Permittees must clearly mark all construction araambaries within waters of the U.S. before
beginning work on projects that involve grading or placement of fill. Boundary markers and/or
construction fencing must be maintained and clearly visible for the duration of construction.
Permittees should avoahd minimize removal of native vegetation (includB®V) to the
maximum extent possible.
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Comment 1 (Retain this RGC) One commenter said to retain this RGC because removal
introduces confusion for the permittee, neighboring residentpraperty owners, and

regulators. Lacking clear boundaries at a construction site affects the ability to safely conduct
construction activities and implement mitigation measures.

Response 1 This RGC was proposed to be modified for clarity, not removee RKGC
requirement to mark all construction area boundaries before beginning work on projects that
involve grading or placement of fill was ambiguous. The intent of the RGC was to ensure aquatic

resource protection. The modification of the RGC adds clargy st at i ng, APer mi tt
clearly mark all construction area boundaries within waters of the U.S. before beginning work on
projects that involve grading or placement of

U.S. provides clarification and @rides additional aquatic resource protection.

This RGC will be retained with proposed revisions.

2.3.7 Proposed RGC7, ESA Reporting toNMFS

This is a proposed new RGC. In 20l Districts were required byQ to add this as a special
condition to he permit. By adding this @ RGC removes the need to add this as a special

condition to each individual NWP verification. Sho#l@ remove this requirement, this RGC
will not be added.

For any nationwide permit that may affect threatened or endahgpeeies

Incidents where any individuals of fish species, marine mammals and/or sea turtles listed by
National Oceanic and Atmospheric Administration Fishehgional Marine Fisheries Service
(NMFS) under the Endangered Species Act appear to be injured or killed as a result of
discharges of dredged or fill material into waters of the U.S. or structures or work in navigable
waters of the U.S. authorized by this Nationwide Permit verification shadidmeted taNMFS,

Office of Protected Resources at (301)-A881 and the Regulatory Office of the Seattle District
of the U.S. Army Corps of Engineers at (206) -B38®5. The finder should leave the animal

alone, make note of any circumstances likelysoagithe death or injury, note the location and
number of individuals involved and, if possible, take photographs. Adult animals should not be
disturbed unless circumstances arise where they are obviously injured or killed by discharge
exposure or some natural cause. The finder may be asked to carry out instructions provided
by the NMFSto collect specimens or take other measures to ensure that evidence intrinsic to the
specimen is preserved.

Comments in Response to Public Notice
Comment 1 General): One commenter supported the RGC.

Response 1 Comment oted.
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This RGC will beadded as a new RGC

24 Recommendations for Additional Regional Conditions

Comment 1(Use of multiple NWPs) One commenter proposed a new RGC that states no use

of multiple nationwide permits for a single project is allowed becausettasisistent with the
requirement of robusrvironmental review, safeguarding aquatic resources, and minimizing

individual or cumulativeadverse effects. Projects that achieve procedural streamlining by
Astackingo mmbhki pgpeNWWP&Acocktail 6 by combinin
to be segregated into individuablated elements which are not conducive to an aeccorat

holistic assessment throughvironmental review Another commenter also proposed a

prohibition on use of multiple NWPs.

Responsel: NWP general conditio@8 specifically allows use of multiple NWPs provided
certain conditions are met to ensure aofs are minimalAs there is already an existing
condition a new RGC prohibiting use of multiple NWPs is not required.

Comment 2 (Prohibition of new bank stabilization in lakesand tributaries): One

commenteis concerned about the impacts existingkbarmoring has had on Lake Washington

and Lake Sammami sh. Approxi mately 82% of Lake
bulkheads and riprap, and there are roughly 4,157 docks, including 60 constructed since 2011, on
both lakes.The commenter proposdtetfollowing RGC condition be addefictivities

involving new hard armor bank stabilization in Lake Washington and Lake Sammamish cannot

be authorized by NWPs. Proposed maintenance activities (including replacement of existing hard
armor bank stabilizatiostructures) in Lake Washington and Lake Sammamish should include

the use of bioengineering technigues and natural materials to the maximum extent practicable.

One commenter states that given the multif#\-listed species dependent upemaining

tidally influenced reaches of the Columbia River and its tributéVidRIA 24 (Willapa Bay)

WRIA 25 (Wahkiakum)WRIA 27 (Cowlitz) WRIA 28 (Clark) andWRIA 29 (Skamanig)

they believahat the Seattle District should restrict new bank staiithn activities from being
authorizedunderNWPsT hi s i s similar to the Seattl e Dist

Response&: The Seattle District believes that RGC 4 for Bank Stabilization is sufficient to
ensure that bank stabilization acties are minimally impacting. Requiring a PCN for all

projects including new or maintenance bank stabilization activities allows the Seattle District the
opportunity on a casky-case basis to determine if the activity is more than minimally impacting
andrequires review under a Standard Permit. The ecosystem of the Lakes and the Lower
Columbia River and its tributaries and the level and type of impacts are different than Puget
Sound; hence, the level of protection of the resources is different.

Comment 3 (Inadvertent discoverieg: One commenter proposed a new RGC that stiages
permittee shall immediately notify thstrict engineer if, at any time during the course of the
work authorized, human burials, cultural items, or historic properties, aeddfy theNHPA

and Native American Graves Protection and RepatriatiofM&GPRA), are discovered. The
permittee shall implement the following procedures as outlined on the Inadvertent Discovery
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Plan to be posted on the Portland District Regulatory Vieeldailure to stop work immediately
and until such time as thistrict engineer has coordinated with all appropriate agencies and
Native AmericanTribes, and complied with the provision§33 CFRPart325 Appendix C the
NHPA, NAGPRA, and othepertinent regulations could result in violation of state and federal
laws. Violators may be subject to civil and criminal penalties.

Response3: While this commenter referenced Portland District, the Seattle District assumed it
applied to them as wellNWP general conditia20 and 21 already have requirements to ensure
proper procedures are undertaken for historic properties and discovery of previouslymnknow
remains and artifactsThe provisions of the NHPA and NAGPRA state violations may be
subjectto civil and criminal penalties, as well as applicable State penalties; therelditeyraof
anRGC would be duplicativef these existing laws

Comment4 (Kelp avoidance: One commenter recommendedRGCbe added to require a
pre-construction notifiationfor all marine inwater activities where kelp species are present and
adopt a standard minimum buffer as an impact avoidance measure.

Response 4 Impactsto designated critical habitat are evaluated under Nj@feralcondition

187 Endangered Specidsr federally listed threatened and endangered species, such as
salmonids with designated critical habitat in the Salish 8eaome instances, kelp may be
important resources BSA-listed speciesDue tonumerou€ESA listings in the Salish Sea,

many if notall projectsin the Salish Seare required to submit a PCMIthough the Corps does
not list floating kelp beds as a special aquatic agghe Corpsgeviews the PCNimpacts to kelp

at a project location may be reviewed oreaeby-case basis to ensure projects authorized by
NWP result in no more than minimal individual and cumulative adverse environmental, effects
and the requirements of NWP genearahdition 18 are met

Comment5 (Use of Chemically Treated Wood) One commenterequested the Seattle
District includeanRGCwhich avoids or limits the use ohemically treatedwater or oil-based
wood preservativeandprohibit the use dfreated wood on projects which have TMDL
implementation

Responseés: NWP generakondition 6i Suitable Materiak e g u iNo ats/ity méy use

unsuitable material (e.qg., trash, debris, car bodies, asphalt, etc.). Material used for construction
or disclarged must be free from toxic pollutants in toxic amounts (see section 307 of the

CWA) . o Treated wood may be congdfthedstridkd a suit a
engineer determines its use complies with this condérahis free from toxic phitants in toxic
amounts NWP general condition 25 Water Quality requires each project proponent to obtain

an individual water quality certification or waiver for discharges authorized by the NWP if the
state or authorize@ribe has not previously cefied compliance of the NWP with Section 401 of

the CWA (see 33 CFR 330.4(c))l'he Seattle Districtanadd a special conditionf it is

appropriateto the verification letter requiring compliance with teA Region 10 Best

Management Practices for fig Removal and Installation in Washington Stddéed 18

February 2016. Ecology, tlePA, andTribes with 401 authority are the appropriate entities to

make effect determinations on issues related to water quality. Compliance with the requirements
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of the ESA and the use of compensatory mitigation are described ingévéralcondition 18
Endangered Specieand NWPgenerakondition 23/ Mitigation, respectively. The Seattle
District believes these conditions are adequate to evaluate and mitigate for the adverse
environmental effects of a project orcaseby-casebasis.

Comment 6 (Incorporate PortlandD i s t RegmnalbConditions 4, 5, and ¥ One

commenter recommended the Seattle Districi ncor por ate Portl and Di st
Conditions 4 (Iawater Work Extensions), 5 (EFH), and 7 (Fish Screening) to ensure ESA and

MSA are fully implemented.

Response 6 The Seattle District and Portland District have different regional concerns;
therefore, the regional conditions for each district may be different. ESA and MSA will be fully
implemented by all districts are required by the laws themselves and NWP general condition 18
T Endangered SpeciesSee sectia2.0 and 7.0 of this document forore information on how

these laws will be implemented as they apply toRbgulatory Program

2.5 Comments on RGC#roposed for Removal

2.5.1Aquatic Resources Requiring Special Protection
This RGC from the 2017 NWPs was proposed for removal.

Activities resulting in a loss of waters of the United States in mature forested wetlands, bogs and
peatlands, aspesiominated wetlands, alkali wetland®grnal pools, camas prairie wetlands,
estuarine wetlands, wetlands in coastal lagpandwetlands inrdunal systems along the

Washington coastannot be authorized by a NWéXcept by the following NWPs:

NWP 3 i Maintenance

NWP 207 Response Operations for Oil and Hazardous Substances
NWP 327 Completed Enforcement Actions

NWP 381 Cleanup oHazardous and Toxic Waste

In order to use one of the abereferenced NWPs in any of the aquatic resources requiring
special protection, prospective permittees must submit a PCN to the Corps of Engeeers
NWP general condition 3and obtain writtenwhorization before commencing work.

Comment 1 (Deletion of RGCfor Aquatic Resources Requiring Special Protection) One
commenter supported deletion of tR&C.

Response 1 Comment noted.

Comment 2 (Retain RGCfor Aquatic Resources Requiring SpeciaProtection): A
commenter stateshany of the habitatssted in this RG(provide flood protection and are
critical to endangered specjesd thatemoval of this condition will likely delay the recovery of
listed aquatic speciesOne commenter statecethegional condition should betained but
modified to remove the exception for NWR Blaintenance.One commenter stated the
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removal of this RGC would result in a loss of waters ofith#ed State$o occur inmature

forested wetlands, bogs and peallsmasperdominated wetlands, alkali wetlands, vernal pools,
camas prairie wetlands, estuarine wetlands, wetlands in coastal lagoons, and wetlands in dunal
systems along the Washington coaBhe same commenter recommended retaining the RGC

due to thearity, sensitivity, and difficulty in mitigating impacts of these resoyraed still

allowing exceptions for NWP3, 20, 32, and 38Two commenters recommended the condition

be retained in the fissued Nationwide Permit©One commenter stated the @sdid not

provide justification for the removal of this RGC.

Response 2:TheCorpsrecognizes the importance miotectingspecies listed as threatened or
endangered under the Endangered SpeciesaAdtrequires permittees comply with NWP

general conion 187 Endangered Species-or species not listed as threatened or endangered
by federal law, permittees must also comply with NgéReral conditior2 T Aquatic Life
MovementsT h e CReguta®y Prograrallows for fair and reasonable use of tlketni on 0 s
aguatic resources which could result in a loss of waters afrified Stateshowever NWPs

must result in no more than minimal adverse environmental effects both cumulatively and
individually. The Seattle District proposed removal of this RG€alige these resources are

often protected at the State and local level and the aboveNg#tgeneralconditions would

make their prohibition duplicative and there could be certain circumstances when a project may
have very minimal impacts to these res@s which if minimized and compensated for could be
authorized by a NWP. However, based on numerous concerns raised by resource agencies and
Tribes, the Seattle District will retain the RGC with a modification. The prohibition will be
removed but a PCWill be required should a project propose the loss of any of Hupsaic
resources so the Seattle District can complete aspasafic review of the project to ensure

impacts to thesaquaticresources are minimized, individually and cumulatively.

Comment 3 (Require a PCN for aquatic resources requiring special protection)Three
commenters stated that a PCN should be required for projects affidetsggquatic resources
that are rare, unique, or provide significant functionthe region

Response 3:The Seattle District recognizes the rarity and uniqueness of these aquatic resources
in the regiorand will havea PCN requirement for proposals to d8&Psin those waterso that

the Seattle District can assess on a-tgsease basis the pacts to these specific aquatic

resources

This RGC will beretained andnodified tobe: A PCNis requiredor activities resulting in a
loss of wateref theUnited Statesn wetlands in dunal systems along the Washington coast
mature forested wetlandsogs and peatlands, aspgominated wetlands, alkali wetlandgrnal
pools, camas prairie wetlands, estuarine wetlaart$wetlands in coastal lagoans

2.5.2 Stream Loss

This RGC from the 2017 NWPs was proposed for removal.
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A PCN is required for all activities that result in the loss of any linear feet of stream beds. No
activity shall result in the loss of any linear feet of perennial stream beds or the loss of greater
than 300 linear feet of intermittent and/or ephemdrabs beds. A stream may be rerouted if it

is designed in a manner that maintains or restores hydrologic, ecologic, and geomorphic stream
processes, provided there is not a reduction in the linear feet of stream bed. Streams include
brooks, creeks, river and historical waters of thénited Stateshat have been channelized into
ditches. This condition does not apply to ditches constructed in uplands.

Stream loss restrictions may be waived by the district engineer on-bycaase basis provided
the ativities result in net increases of aquatic resource functions and services.

Comment 1 (Retain a stream loss RGC)Thirteencommenters requested that an RGC specific

to stream loss be retained. One commenter stated a PCN should be required favigny act
resulting in the loss of any linear feet of streambed. The same commenter stated small, non
glacial fed streams account for the majority of Coho salmon production iftite s Us u a |
and Accustomed fishing grounds, and the compensatory mitigatjoirement being limited to

losses greater than 1/10 of an acre of streambed would results in a net loss of habitat, having a
devastating effect on small streams amounting to a total loss oftesa&tywedesources.One
commenter stated impacts to ESpecies/critical habitats in streams have more than minimal
cumulative impacts and adversely affect salmon important to treaty reserved Oghts.

commenter stated a PCN should be required for all projects that result in the loss of any acreage
of streambed to provide notification to treatyibes, state agencies, and the general public. The
same commenter stated the PCN should be required to evaluate potential impacts to ESA, MSA,
NHPA, State Hydraulic Project ApprovalStateowned guaticlands, mane sanctuaries,

estuarine and freshwater reserves, wetlands and eelgrass beds, dredged material contamination,
toxic cleanup sites, and to evaluateatyprotected resources and righ@ne commenter stated

a PCN should be required for all perennial andrmittent stream impact€One commenter

stated numerical thresholds for NWP determinations are not appropriate, and that no loss of any
perennial, intermittent, or ephemeral stream should be allowed within the NWP program in any
stream that supports life history of any salmonid species or any protected habitat and species
at any time. On commenter stated the Seattle District should retain this condition and add
compensatory mitigation requirements to ensure no net loss of aquatic habitatsesnmenter

stated compensatory mitigation should be required for streambed impacts that exceed 100 square
feet to ensure there is a net ecological gain in the form or functions orGmeacommenter

stated the removal of this RGC is problematic, as it tegukhe removal of the PCN

requirement for all activities that result in the loss of any linear feet of stream bed. The same
commenter underscored the need for PCNJ filires to evaluate project impacts in their treaty
reserved interest areas. The samommenteand another commentstated an RGC for stream

loss should be retained until more robust scientific rationale is provided on how stream impacts
would be authorized by NWPs following removal of the-886arfoot limit and adoption of a

1/2 of an acre of allowable stream impact. Another commenter stated they want PCN
requirements for all projects that result in the loss of any linear foot or acreage of streambed.
The same commenter stated the stream loss RGC be retained and revised fencgmgitt
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the Navigable Waters Protection Rule. One commenter stated that the removal oflthe&300

foot limits to certain NWPs coupled with the removal of RGECwould result in a net loss of
streambed to firsto fourth-order streams, particularly headwater streams originating in
Washingt ono6s mpeconrimeantenstatedan3g0sfaot stream loss limit should be
retained. The same commenter urged the f@3to retain an RGC for stream loss, at minimum
requiring a PCN to ensure the impacts result in no more than minimal environmental effects.

One commenter stated the removal of a stream loss RGC was not supported as it would eliminate
consideration by statagencies through PCN of special habitats under protection by the State of
Washington. The same commenter stated Washington State continues to invest substantial funds
and resources in recovery of stream loss, particularly in saspawning and rearingfreams or

streams that contribute to downstream salmon haloitating processesTwo commentes

stated no activity should result in the loss of perennial stream beds, and intermittent and
ephemeral streams have influence on downstream water qualithandel conditions.

Response 1 Changes in the national program related to removal of thdil3@&-foot limits of

some NWPs area more appropriately addressed at the national prograni hev8eattle

District recognizes the need to notify Native AnsaniTribes to allow them to comment on and
evaluate impacts tiweatyreserved resourcesn response to theseimerousommentgrom the
Tribes, the Seattle Districwill retain a PCN requirement for stream loss to allow notification to
Tribes to ensureonsistency with NWP general conditionilTribal Rights Also, the

ecological importance of streams in the region as described below support having a PCN
requirement for stream los&treams provide necessary ecological and hydrological functions by
moving water, nutrients, and sediment throughout the watershed, which is a critical requirement
for salmonidglisted under the ESA in thgeattle Distridtand other fish and wildlife species.
Streams also provide landscape level hydrologic connectiansasge surface and subsurface
water storage and exchange; provide grewater recharge and discharge; moderate or improve
stream temperatures; allow for sediment transport, storage, and deposition which creates
instream habitat, provides for natural preses that create riverine wetlands and affords
floodplain maintenance and development; aids in nutrient storage and cycling; creates wildlife
habitat and migration corridors; supports riparian vegetation communities to help stabilize
stream banks and pralé fish and wildlife habitat.

This RGC will beretained andnodified tobe: A PCN is required for all activities that result in
the loss ofany linear feet of streams

2.5.3 Mitigation

This RGC from the 2017 NWPs was proposed for removal.

Preconstruction notification is required for any project that will result in permanent wetland
losses that exceed 1,000 square feet. In addition to the requirements of General Condition 23

(Mitigation), compensatory mitigation at a minimum eneone raio will be required for all
permanent wetland losses that exceed 1,000 square feet. When a PCN is required for wetland
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losses less than 1,08Quare feethe Corps of Engineers may determine on a-bgsease basis
that compensatory mitigation is require ensure that the activity results in minimal adverse
effects on the aquatic environment.

Compensatory mitigation for impacts to marine waters, lakes, and streams will be determined on
a caseby-case basis. If temporary impacts to waters ofdhiéed Stategxceed six months, the
Corps of Engineers may require compensatory mitigation foraeahpffects.

Comment 1 (Retain RGC- Mitigation): One commenter stated that this RGC should be

retained with modifications to include requiring mitigation for losses of greater than 1/10 of an
acre of stream bed, and greater than 1/10 of an acre ainetlThe same commenter stated that
language be added to this condition stating the Corps may require compensatory mitigation for
temporal effects exceeding six months. Another commenter recommended the Corps retain the
language of this RGC to ensure NgJrave minimal impacts on the environment, and do not
result in cumulative impacts to listed and Asted fish species and important habitats. Another
commenter recommended retaining this RGC and modifying it to require compensatory
mitigation for any et loss of jurisdictional waters where activities cause a loss of more than
1,000 square feet for all waters, not just wetlands.

Response 1 Activities authorized by NWP must meet all NWP general conditions and regional
conditions including NWP general condition 28/itigation, which requires compensatory
mitigation for impacts greater than 1/10 of an acre to wetlandbasadf 3/10®f an acre of
stream bedRegulafotyReogr&mar g saws f or fair and reasona
aguatic resources and the Corps works with project proponents to be flexible, understanding not
every project can be designed within rigid parametéesnporary impacts spanning multiple
years may result in a temporal loss of function to waters dithied Stategand may require
compensatory mitigation to ensure the activities authorized by NWP result in no more than
minimal individual and cumulativedaerse environmental effects. In consideration of the
various site specific concerns and the variety and quality of wetland functions throughout
Washington State, the final decision regarding compensatory mitigation requirements for
temporal impacts wilbe considered on@seby-case basis after the district engineer has
received a PCN for the proposed activity. No activity authorized by NWP may result in more
than minimal adverse environmental effeeitherindividually or cumulatively. Listed ancon
listed fish species and their habitats are protected by NWP general conditions, such as NWP
general condition 18 Endangered Specieand NWP general conditioni2Aquatic Life
Movements.The Seattle District has found the need to allow more fleiili project

proponents for impacts above 1,000 square feet for impacts to waterdJoiitdxd Stateshased

on the variability of quality and function present in different areas and categories of wetlands.
All usage of NWPss required to meet the remements of NWP general condition 3

Mitigation, which requires avoidance and minimization before compensating for direct impacts
to waters of thé&Jnited States Where compensatory mitigation is required, project proponents
must submit a PCN to the Carpo review the project. In other cases, such as for impacts to
streams, there are other PCN triggers that will allowdistgict engineer the opportunity to
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review the project to determine orcaseby-case basis if compensatory mitigation should be
required to minimized adverse environmental effects individually and cumulatively.

Comment 2 (Require compensatory mitigation fo
One commenter recommended that compemganitigationbe required for all impacte tESA
|l i sted speciesd6 habitat | ess than 1,000 squar

Response 2 The Corps regulates discharges of dredged or fill material into waters\dritiee
StatesunderSection 404 of th&€WA, and structures and work in navigable waters under Section
10 d theRHA. All permits issued by the Corps are required to comply with vafexesal

laws, including th&eSA. While thedistrict engineemmay condition projects related to federal
authority, compliance with the measures and provisions dE8#eare more appropriately

enforced byNMFS and/or thdUSFWS All NWPs which might affect listed species and their
critical habitats are required to comply with NWP general conditionEi8dangered Species
which articulates the requirements of permittaas roject proponents.

Comment 3 (General Mitigation comments) One commenter stated when projects occur on
properties with critical areas including but not limited to wetlands and streams permittees must
first attempt to avoid the impact, and if avaida is not possible then the impact needs to be
minimized to the extent possible. The same commenter stated any impact that does occur (even
minimal) should be mitigated. The same commenter stated the preferred option for mitigation
should be ossite andn-kind, and only if that cannot be achieved shoules@# orout-of-kind

options be considered. The same commenter stated impacts must be mitigated in the watershed
in which they occur, otherwise there is no way to achieve no net loss, and thatgbowyi

impact without requiring mitigation is not achieving no net loss and is not supported by science.
The same commenter stated all impacts must be mitigated and mitigation ratnedmfone

ratio are not acceptable, and for regulatory consistancyto ensure successful outcomes the

Corps should use the wetland mitigation ratios recommended by EcologyVatlend

Mitigation in Washington Statguidancedocument for mitigation required on federal and-non
federal landsOne commentes t at ed Cor psd® no net | oss policy
Corps permitting has resulted in cumulatively significant impacts, and further losses must be
mitigated.

Response 3 Under NWP general condition 23Viitigation, avoidance and minimization to
ervironmental impacts is required in all cases before compensatory mitigation be proposed. For
projects where compensatory mitigation is a requirement following avoidance and minimization
measures, approval from thestrict engineeris required in all caseto ensure the compensatory
mitigation will adequately compensate for the proposed impaitsactivity authorized by

NWP may result in more than minimal adverse environmental efigtisrindividually or
cumulatively. NWP general condition 2BMitigations t a tFar the NWPs, the preferred
mechanism for providing compensatory mitigation is mitigation bank creditslieuifee

program credits (see 33 CFR 332.3(b)(2) and (3)). However, if an appropriate number and type
of mitigation bank or ifieu credits are navailable at the time the PCN is submitted to the

district engineer, the district engineer may approve the use of permitee ponsi bl e mi t i
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The 2008 FederalMitigation Rule allows for consideration of hard to replace resources, and the
districtengineer will review compensatory mitigation plans that deviate from the mitigation
preference on easeby-casebasis. Offsite,out-of-kind mitigation is the least preferred method

of compensatory mitigation, howevsWP general condition 28 Mitigation allows flexibility

to review permittegesponsible mitigation plans orcaseby-case basis, where there may be a
greater benefit to ecosystem functions and services that deviate from the mitigation preference.
Mitigation under a watershed approachriscalated under the 2008deralMitigation Rule
There is no federal statute or regulation re
overall net | o0ss6d6 goal UhiedStae@RAlABMmg ds arti cul
Memorandum of Agreeant forMitigation for CWA Section 404ermitsstates the Section 404

permit program will contribute to the national goal. The 1990 Memorandum of Agreement only
applies to standard individual permits. The mitigation ratio offon@ne for wetland and
streanbedlosses exceeding 1/10 of an aarel 3/100 of an acre, respectively, aréculated in

NWP general condition ZB8Mitigation is a minimum requirement for the NWP prograiithe

Seattle District utilizes the joint guidance (CoraBA, andEcology)Wetland Mitigation in

Washington Stat evaluate compensatory mitigatiplans andvorks with project proponents

on acaseby-case basis to ensure proposed plans and monitoriigsadsite specific concerns.

q
a

Comment 4 (Add new mitigation conditions) One commenter recommended adding regional
conditions which would modify NWP general conditioni2Blitigation by combining clauses ¢

and d on compensatory mitigation, and revisthgm to say that any loss between up to 300

linear feet, and or 1/16f anacre of aquatic habitat (estuarine, freshwater or wetland) shall
require compensatory mitigation at a minimum of a-fameone ratio. The same commenter

stated any loss of aquatic habitat above the upper limit shall include compensatory mitigation at
a minimum of athreefor-one ratio to ensure that uneeporting of impact, and

underperformance of mitigation are fully considered and addressed, and thetrebye no net

loss.

Response 4 Language regarding linear feet of stream has been removedieddWPs, as

stream impacts are to be evaluated based on square footage of impact. Mitigation is currently
required for impacts above 1/10 of an acre to wetlandsoss of 3/100 of an acre of streambed
and is determined oncaseby-casebasis for impad to estuaries and freshwater areas where
there is a PCN requirement. PCNs are currently required in all marine and estuarine areas of
Washington State due to listed endangered species, and stream impacts will require PCNs in all
cases undaean RGC Fre$fiwater lakes are evaluated onaseby-case basis where there is a

PCN due to listed species, cultural resources, or for new bank stabilization projects or other
NWP specific PCN requirement3he Seattle District utilizes the joint guidance (CofRA,
andEcology)Wetland Mitigation in Washington Stateevaluate compensatory mitigation plans
and as a guide for compensatory mitigation ratiosvever to allow flexibility based on site
conditions the mitigation ratios may be modified bydfstrict engineeron acaseby-case basis.

Comment 5 (Add PCN for all impacts to achieve no net lossOne commenter recommended
that this RGC be retained and nigeti to require PCNs for any wetland loss, and any activity
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i mpacting | akes, streams and marine waters.
policy has not worked as promised, and that failing to have a regional condition for mitigation or
PCNs is not a recipe for achieving no net loss. The same commenter stated that streamlined
permitting for minimal i mpacts should only ha
to significant impacts.

Response 5 The Seattle District recognizes tingpiortance of aquatic resources and allows fair
and reasonable use of those resources under its regulatory authority. While PCNs may be
required in some cases to ensure projects authorized by NWP result in no more than minimal
adverse environmental effectee NWP program is designed to allow projects to proceed
without notification to the Corps to reduce processing tstreamline the process for project
proponentsand to improve regulatory efficiencyl.here is no federal statute or regulation
requirig 6 6no net | oss 606 finoobveralget l@dsgoal forrwetlandsu r c e s . T
articulated in the 1990nited StateEPA-Army Memorandum of Agreement fotitigation for

CWA Section 404ermitsstates the Section 404 permit program will contribute to the national
goal. The 1990 Memorandum of Agreement only applies to standard individual permits. The
NWP program allows loss of waters of taited Stateprovided the loss is no more than
minimal individually and cumulatively.

This RGC will not be retained.

2.5.4Magnuson-Stevens Fishery Conservation and Management AttEssential Fish
Habitat

This RGC from the 2017 NWPs was proposed for removal.

EFH is defined as those waters and substratessaey to fish for spawning, breeding, feeding,

or growth to maturity. If EH may be adversely affected ayroposed activity, the prospective
permittee must provide a written EFH assessment with an analysis of the effects of the proposed
action on EFH.The assessment must identify the type(£Bii (i.e., Pacific salmon,

groundfish, and/or coastpklagic species) that may be affected. If the Corps determines the
project will adversely affect EFH, consultation wiiviFS will be required.

Federal agencies should follow their own procedures for complying with the requirements of the
MSA. If aPCNis required for the proposed activifgderal permittees must provide the district
engineer with the appropriati®cumentation to demonstrate compliance with those

requirements.

Comment1 (No way to ensure minimal impacty One commenter said to retain this RGC but
did not provide a rationale. Two commenters said to retain this RGC because the elimination
would nolonger provide th@pportunity to identify projects iBFH prior to the project being
initiated. If projects can proceed#H without review, then there is no longer a way to ensure
that no, or only minimal impacts occur.
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ResponselThe NWP Programbés compliance wi M EFH
will be achieved through EFH consultation between Corps districts and NMFS regional offices.
This approach continues the EFH Conservation Recommendations provided by the NMFS
Headguarters to Corps Headquarters in 1999 for the NWP program. Corps districts that have
EFH designated within their geographic areas of responsibility will coordinate with NMFS
regional offices, to the extent necessary, to develop NWP regional conditionsrikatve EFH

and are consistent with the NMFS regional EFH Conservation Recommendations. Corps districts
will consult consultations in accordance with the EFH consultation regulations at 50 CFR
600.920 In most areas of Washington State, there are speoiered under EFH and ESA;
therefore, the NWBeneralkondition for PCNs involving effects to ESA species/habitat would
apply in situations for EFH which would afford the Seattle District the opportunity to complete
EFH review.

Comment2 (Require written EFH assessment Onecommenter stated the Seattle District

should modify the RGC for activities that result in the loss of streambed or wetlands as waters of
theUnited Statesrequiring the Corps to determine if there is a loss to HFHFH may be

adversely affected by a proposed activity, the prospective permittee must provide a written EFH
assessment with an analysis of the effects of the proposed action on EFH.

Response 2 EFH consultation regulations at 50 CFR 600.920, requiygederal action that

may adversely affect EFHiederal agencies must provide NMFS with a written assessment of the
effects of that action on EFHIhe level of detail in an EFH Assessment should be
commensurate with the complexity and magnitude of the patealverse effects of the action.
The addition of an extra regional condition would not provide any additional protection to the
resource that is not already covered within 50 CFR 600.B2thost areas of Washington State,
there are species covered an&FH and ESA; therefore, the NVgBneralcondition for PCNs
involving effects to ESA species/habitat would apply in situations for EFH which would afford
the Seattle District the opportunity to complete EFH review. Also, with the retention and
modificaion of the RGC requiring a PCN for stream losses, impacts to EFH in streams will be
reviewed by the Seattle District.

Comment 3 (Retain this RGC): Five commenters stated this RGC should be retai@ue of
those commenters stated that it should beseslto include the protection of submerged aquatic
vegetationSAV). One commenter stated no NVeEtivity should be permitted on forage fish
potential spawning habitat, during forage fish spawning periods, or without conducting surveys
to determine foragish presence or use of habitaknother commenter stateaetremoval of
thisRGCundermines the recovery of endangered salmon stocks and Southern R&sidant
believes that the Corps should be expbdibutthe importance of protectirfgrage fish species
within WashingtorState The same commenter requested addirigchon Thaleichthys
pacificug; Pacific herring Clupea pallas); Pacific sand lanceAfnmodytes hexaptenysand surf
smelt Hypomesus pretiogispawning habitat speciessan RGC The same commenter stated
inclusionof aRGCfor forage fishwould provide consistency in the management of these
important species by state and local governments in Washington Btadeeommentes stated
removal of this condition is problemi@and leaves forage fish and nearshore habitats without
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protection.

Response3: The Seattle District recognizes the importance of forage fish both to nearshore
habitat functions, and as a part of food webs in the marine environment. NWP generaircondit
21 Aquatic Life Movemen@nd NWP general conditioni3Spawning Areggrovide protection

for impacts to forage fish. Endangered Species are already protedertelsl law, and further
specifically addressed BYyWP general condition 18 Endangerd Species The Seattle District
has determined that conditions related to forage fish are more appropriately addressaskon a
by-case basis both through coordinating with applicants after receipt of aalR@ Ry the

addition of special conditions toWP verifications to give narrow and specific requirements for
projects authorized bgn NWP. Currently PCNs are required for all NWPs used in marine
waters of Washington State, which allows disrict engineer to address avoidance and
minimization effots for all projects which may impact forage fesd marin€SAV such as
eelgrass.In many cases, these conditiorsult in project specific requirements to perform
surveys prior to performing work, and limits on when work can be performed basedoa

fish spawning cycles. The Seattle District is confidant the removal of this RGC will not result in
more than minimal adverse environmental effects to forage fish.

This RGC will not be retained.

2.5.5Naotification of Permit Requirements
This RGC fom the 2017 NWPs was proposed for removal.

The permittee must provide a copy of the nationwide permit authorization letter, conditions, and
permit drawings to all contractors and any other parties performing the authorized work prior to
the commencemenf any work in waters of thenited States The permitteenustensure all
appropriate contractors and any other parties performing the authorized work at the project site
have read and understand relevant NWP conditions as well as plans, approvalsuareht
referenced in the NWP letteA copy of these documents must be maintained onsite throughout
the duration of construction.

Comment 1 (Retain this RGC) One commenter said to retain this RGC but did not provide a
rationale. Another commenter ddo retain this RGC because removal will create regulatory
misinformation and inconsistency and create additional burden upon the permittee and
regulators.

Response 1 This RGC will not be retained because we have found that it is unenforceable as
written. While it is important contractors and other parties are aware of permit conditions, it is
ultimately the responsibility of the permittee to engteeparties performing the work are
informed and aware @l conditions

This RGC will not beetained.
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2.5.6Temporary Impacts and Site Restoration
This RGC from the 2017 NWPs was proposed for removal.

a. Temporary impacts to waters of thaited Statesnust not exceed six months unless the
prospective permittee requests and receives a waiveelidtrict engineer. Temporary
impacts to waters of thénited Statesnust be identified in the PCN.

b. No more than 1/&f anacre of waters of thenited Statesnay be temporarily filled unless
the prospective permittee requests and receives a waivetHeodistrict engineer (temporary
fills do not affect specified limits for loss of waters associated with specific nationwide permits).

c. Native soils removed from waters of tbaited Statesor project construction should be
stockpiled and used for sitestoration. Restoration of temporarily disturbed areas must include
returning the area to pygoject ground surface contours. If native soil is not available from the
project site for restoration, suitable clean soil of the same textural class magdbeQiker soils
may be used only if identified in the PCN.

d. The permittee must revegetate disturbed areas with native plant species sufficient in number,
spacing, and diversity to restore affected functions. A maintenance and monitoring plan
commensuratwith the impacts, may be required. Revegetation must begin as soon as site
conditions allow within the same growing season as the disturbance unless the schedule is
approved by the Corps of Engineers. Native plants removed from waterd bfitheé Sta¢sfor

project construction should be stockpiled and used for revegetation when feasible. Temporary
Erosion and Sediment Control measures must be removed as soon as the area has established
vegetation sufficient to control erosion and sediment.

e. If the Caps determines the project will result in temporary impactibfmergecquatic
vegetation (SAV) that are more than minimal, a monitoring plan must be submitted. If recovery
is not achieved by the end of the monitoring period, contingencies must benenpéel, and
additional monitoring will be required.

This RGC does not apply to NWP 48pmmercial Shellfish Aquaculture ActivitieBlease see
specific regional conditions for NWP 48.

Comment 1 Support Deletion): One commenter supported ttheletion of RGC

Response 1 Comment noted.

Comment 2 Retain this RGC, more than minimal impactg: One commenter stated this
RGC should be retained because eliminatingltBeof anacre threshold, the requirement to use
native soilrevegetatehe site andhavea monitoring and recovery plan f8AV will lead to

greater than minimal impacts

Response 2 Shouldthesespecific circumstancearise the Seattle District will ensutbe
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relevant parts of the RG@ould be added aspecial conditio(s) to the NWP verificatioto

ensure impacts are minimaCurrently PCNs are required for all NWPs used in marine waters of
Washington State (where SAV is located), which allowsdisieict engineer to address

avoidance and minimization efforts for all projects which may impact SAV.

Comment 3 Retain this RGC, inconsistent with local and State regulations and contrary to

standard environmental operating principleg: Two commenters stated this RGC should be

retained because removalwogld eat e an i nconsi stencwptateandt h t he
local regulations policies, and/or guidance documents amdaving this measure does not

appear to be science or data based and does noanu#et contradictthe seven Environmental
Operating Princi pl eswhicharm beinfpiecormmdeimesad Cogps e en et h
business to achieve a sustainable environment

Response 3 Inconsistencies between federal, state and local regulations and policies often exist
and RGCs should not be added for the purpose to resolving those inconsistencies. The purpos
of an RGC would be to ensure impacts are minimal. As stated previghslyldthesespecific
circumstances aristhe Seattle District will ensure the relevant parts ofdletedRGC would

be added aspecial conditio(s) to the NWRerification to ensure impacts are minimal.

Comment 4 Retain this RGC and have itapplied to NWP 48):

Response 4 Because this RGC will not be retainéds not applicable to NWP 48. NWP 48
will have standard special conditions to ensure impaetsnaimal.

This RGC will not be retained.
3.0 Alternatives

3.1 No Regional Conditions

Proposing no RGCs was determined to not be a viable alternative in Washington State. The
nationalgeneralkconditions do afford a level of protection regarding these issues and the district
engineer has the ability to take discretionary authority on almasase basis. However, as
required by the reauthorization process, the district coordinated with the resource agencies, the
Tribes, and the public to take into account regional differences in aquatic resource functions and
services in thé&tateof Washington. As the Corps evaluated the comments received not all of the
concerns raised were determined to require regional conditions to address the concerns.
However, egional conditions were retained or added where there were concerns impacts would
be morethan minimal on a broad geographic basis. Therefore, withelRGCs described in

this documenimpacts to aquatic resources, endangered species, andarrights would not

be minimized.

3.2 Alternative Regional NWP Limits or Pre-Construction Notification Thresholds

None proposed
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4.0 Section 7 of theEndangered Species Act

4.1 General Considerations

There are over 50 species in Washington State listed under the ESA as threatened or endangered.
Over 20 species have designated critical habitat. With the high number of listed species and
critical habitat, ensuring compliance with ESA comprises a sggmfipercentage of the
regulatoryworkload for the Seattle District.

Compliance with the ESA is required for all actions authorized by the Corps. For determinations

of Amay affect, not I|ikely to adverelegely affec
affecto (LAA), infor mal and formal consultat.i
initiation package for both informal and formal consultation includes an evaluation of impacts

from the project and its associated construction techniguie tisted species and to designated

critical habitat.

Restrictions oregionalnotification requirements have been placed on various NWPs in the
Seattle District to ensure activities authorized by NWPs are minimally impacting, are consistent
with the ESA, and permittees are aware of these requirements.

4.2 Local Operating Procedures for Section 7 of theEndangered Specieé.ct

The Seattle District first determines 1 f the
or endangered species and critical habitat.
in the adnmistrative record and if all the other NWP terms and conditions are met, the Seattle
District will proceed to issue the NWP verification.

If the activity may affect a threatened or endangered species or their critical habitat, then the
Seattle Districtill consult with the appropriate Service(s). When ESA consultation is required
the project proponeis informed of this decision. The Seattle Distiidormsthe project
proponent thevork may be authorized bgn NWP; however verification cannot azur until the
Corps completes the evaluation and consultation required by the ESA. Modifications to the
proposed project may occur during the ESA consultation in oraemimize impacts to
threatened and endangered spearedesignated critical habitat

There are several methods the Seattle District uses to complete consultation. The Seattle District
completed various ESA Section 7 programmatic consultations with the Services. Programmatic
consultations are done for a pdentified category of actities that are similar in nature and are
located in a prelefined geographic area. If a project proponent would like coverage under an
existing programmatic consultation, they must ensure their project meets the design criteria and
conservation measuregestribed in the programmatic consultation. If the Seattle District does

not have a programmatic consultation for activities covereahtyWP, an individual informal

or formal consultation will be conducted.
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A majority of PCNs received by the Seattle tieg require consultation with the Services. The
Seattle District has developed, and continues to develop, additional streamliningdiooling
additionalprogrammatic consultatior@d impact reduction guidelines to minimize impacts to
listed speciesreduce documentation and improve consultation efficiency for individual Section
7 consultations.

5.0 Section 106 of theNational Historic Preservation Act

5.1 General Considerations

The Seattle District ensures compliance with the provisions of itfeANor all permit
applications, including those for NWPs. The Seattle District reviews every permit application
received, including PCN for NWPs, to evaluate impacts to historic properties.

In addition to the conditions of the NWPs, state faudral law require anyone who discovers
human remains to stop work and notify authorities. For projects subject to PCiisttice
engineercan add a special condition related to inadvertent discovery procedures to NWP
verifications in cases where tleeaire site specific concerns to historic propertid#en notified

of the discovery of previously unknown remains and artifacts, the district engineer has authority
to exercise his discretionary authority and modify, suspend, or revoke the permit as discussed in
33 CFR 330.4 All projects authorized by NWERre required to meet NWgneralconditions 20

and 21.

When the Seattle District consults withibes and thél'ribal Historic Preservation Office

(THPO) or State Historic Preservation Office (SHPO) under the NWP process, the project
proponent is notifieeh writing work cannot be verified under the NWP until all Section 106
requirements have been satisfied. If the Seattle District determines the activity would have no
potential to cause effects on any historic properties, the Seattle District therthesN&gP
authorization without further consultation with the THPO/SHPO

5.2 Local Operating Procedures forSection 106 othe National Historic Preservation Act

Archaeologists in the Seattle District, with the assistance of a database provided by the SHPO
determine if a historic site is present in the permit area. If the Seattle District determines a site
could be present and the proposed work could adversely impact the site, an archaeological
survey is required. Coordination between the Seattle DQjskribes, and the THPO/SHPO

occurs when the Seattle District determines a proposal could adversely impact a historic or
cultural site. The Seattle District regularly coordinates with the THPO/SHP Ordoad to

improve procedures and to address otheceons.

6.0 Governmentto-Government Consultation with Tribes

6.1 Consultation Summary
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On September 24, 2026he Deputy Commanding General fowil and Emergency Operations
issued guidance for conducting governmiagovernment consultation witfribes on the
propose®021NWPs. On September 18, 202€he Seattle District sent letters to Btibes with
interests in Washington State, the Northwest Indian Fisheries Comn(isMIRC), and the
Skagit River System Cooperati@RSC)withii e ar | y ¢ onotificdtiomo&thei o n 0
anticipated reissuance of the NWPs. @tober 15, 202Qhe Seattle District sent letters to the
Tribes, the NWIFC, and the SRSC inviting them to participagovernmento-government
consultation regarding NWPs. No requestgyimrernmento-governmentonsultations were
received in response tbese lettersAlso, an October 29, 2020, the Seattle District met with
Tribesto discuss the proposed regionahditions and the process to submit comments

6.2 Local Operating Proceduresfor Protecting Tribal Rights

The Seattle Distridhas33 federally recognizedrribes either with reservations and/or historical
 ands within t heAtbistime the Seatife Distrirtthasrestablishiedab
Notification Procedures with the followirp Tribes. Confederatedribes of the Colville
Reservation, CowlitzndianTribe, Confederatedribes of Grand Ronde, Hoh Indidmibe,
Jamest own Trib& Kalispel Tliba ohindians, Lower Elwha Klallariribe, Lummi
Nation,Makah IndianTribe, Muckleshoot Indiafribe, Nez Percdribe, Nisqually Indian

Tribe, Nooksak Tribe, Por t Ga miibe PugaiugTrilaeloflindians, Confederated
Tribes of the Samish Indian Nation, Skagit River System Cooperative, SkokdntisthNation,
Snoqualmie Indiafribe, Spokanelribe, Squaxin Islandribe, StillaguamishTribe of Indians,
SuquamisiTribe, Swinomish IndiarTribal Community, TulalipTribes, Confederatediribes of
the Umatilla Indian Reservation, and the Upper Skagit Indrdye. The Seattle District also has
Notification Procedures with the Skagit River System figwative. Through these procedures,
the Seattle District contacts the appropriati®e(s) and requests comments on permit actions the
Tribe has requested coordination on based on geographic dieaseattle District will

continue to update these agreements and to reach out to the renaimesdo establish
notification proceduresThese procedures allow for coordination with Tmdves on individual
projects that may affect theiribal rights

7.0 Essential Fish Habitat

Federal agencies are required, under section 305(b)(2) of the MSA and its implementing
regulations (50 CFR 600 Subpart K), to consult with NMFS regarding actions authorized,

funded, or undertaken by the agency that maygestly affect EFH. If an action would

adversely affect EFH, NMFS is required to providefégkeral action agency with EFH

conservation recommendations (MSA section 305(b)(4)(a)). In some cases, ESA conservation
measures are adequate to avoid, mininoz@therwise offset potential adverse effects to the

EFH and specific EFH conservation recommendations are not necessary. In other cases, NMFS
provides specific conservation recommendations in order to minimize the potential adverse
effects to the EFH.

The Corps and the project proponent must fully consider the EFH conservation recommendations
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provided by NMFS and must provide, within 30 days of receipt of the recommendations, a
detailed written response to NMFS. The response includes a descripteasires proposed,

such as a permit special condition, to avoid, mitigate, or offset the adverse effects of the activity
on EFH. In the case of a response that is not consistent with the EFH conservation
recommendations, the response must explain tls®medor not following the recommendations,
including the scientific justification for any disagreements over anticipated effects of the
proposed action and the measures needed to avoid, minimize, mitigate or offset such effects.

8.0 Supplement tothe Analyses in theNational Decision Document

8.1 Public interest review factors (33 CFR 320.4(a)(1))

In addition to the discussion in the national decision document for this NW8e#tie District
has considered the local impacts expected to result froactivitiesauthorized by this NWP,
including the reasonably foreseeable cumulative effectsogktttivities

(a) ConservationSame as discussed in the national NWP decision document.
(b) Economics: Same as discussed in the national NWP decision document.
(c) Aesthetics: Same as discussed in the national NWP decision document.

(d) General svironmental concerns: Same as discussed in the national NWP decision
document.

(e) Wetlands:Same as discussed in the national NWP decision docurRentmpacts to

wetlands and all other waters of thaited Statespitigation is required. Mitigation consists of
actions to avoid, minimize, and compensate for impacts from the project. All permit applicants
are required to avoid and minimize impactsvetters of théJnited States A compensatory
mitigation plan is used to compensate for the unavoidable loss of waterd fithe States
(wetlands, streams, rivers, etc.) and to ensure those losses minimize adverse effects to the aquatic
environment. Ntigation plans must be prepared in accordance witR@08 Federal Mitigation
Rule In the Seattle District, applicants can meet this requirement for wetland compensatory
mitigation by preparing a mitigation plan in accordance with the Ecology Publicé®606-
011a,Wetland Mitigation in Washington Statd?art 1: Agency Policies and Guidance and Part

2: Developing Mitigation PlangVersion 1), dated March 20@6r updated revision) The

Seattle District worked in conjunction with the State andc&B& to develop this document to
ensure wetland mitigation plans are designed appropriately so wetland impacts are fully
mitigated.

(f) Historic properties: Refer to Section 5.
Operating Procedures for compleanwith the NHPA.

(g) Fish and wildlife values: RG€@r Crossings of Waters of thénited Stateswill reduce the

37



adverse effects to fish and other aquatic species on projects involving crossings of waters of the
United Statesn Washington Statby requiring design methodw facilitate the movement of

flood flows and debris, allow passage of nearly all fish and aguatic organisms and allow many
natural stream processes to continue to function. CompliancéwafRGCtakes into account

the unique lifecycle stages of certain salmonids avill ensure the authorized activity has

minimal adverse effects.

(h) Flood hazards: Same as discussed in the national NWP decision document.

(i) Floodplain values: Same as discussed in the national NWP ded@siament.

() Land use: Same as discussed in the national NWP decision document.

(k) Navigation: Same as discussed in the national NWP decision document.

() Shore erosion and accretion: Same as discussed in the national NWP decision document.
(m) Recreation: Same as discussed in the national NWP decision document.

(n) Water supply and conservation: Same as discussed in the national NWP decision document.
(o) Water quality: Same as discussed in the national NWP decision document.

(p) Enegy needs: Same as discussed in the national NWP decision document.

(q) Safety: Same as discussed in the national NWP decision document.

(r) Food and fiber production: Same as discussed in the national NWP decision document.

(s) Mineral needs: Sanas discussed in the national NWP decision document.

(t) Considerations of property ownership: Same as discussed in the national NWP decision
document.

8.2 Sectiod04(b)(1) Guidelines Impact Analysis (Subparts &)

(a) Substrate Same as discussed in the national NWP decision document.

(b) Suspended particulates/turbidit$ame as discussed in the national NWP decision document.
(c) Water: Same as discussadthe national NWP decision document.

(d) Current patterns and water circulatiddame as discussed in the national NWP decision
document.
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(e) Normal water level fluctuationsSame as discussed in the national NWP decision document.
(f) Salinity gradients:Same as discussed in the national NWP decision document.
(g9) Threatened and endangered spediefer to Section 4 of this document

(h) Fish, crustaceans, molluscs, and other aquatic organisms in the foo8avee:as discussed
in the national NWP decision document.

(i) Other wildlife: Same as discussed in the national NWP decision document.

() Special aquatic sites: The potential impacts to specific special aquatic sites are discussed
below:

(1) Sanctuaries and refugeSame as discussed in the national NWP decision document.
(2) Wetlands:Refer to Section 8.1(e) (Wetlands) of this document.
(3) Mud flats: Same as discussed in the national NWP decision document.

(4) Vegetated shallowsBecause of the abundance ofA=lsted species in tidal waters,
a PCN is required for work in tidal waters per NWP general conditianEr8langered
Species Work in or affectingSAV (vegetated shallows) marine areas will be fully
assessed through the PCN process and ESA/MSA tatignbnd/or EFH assessments
This general condition will ensure impacts to vegetated shallows are minimized.

(5) Coral reefs:Same as discussed in the national NWP decision document.

(6) Riffle and pool complexe®Vhile impacts to riffle and pool cgotexes are not
specifically restricted by any regional condition, potential adverse impacts to these
special aquatic sites receive additional review and are restricted for the protection of the
species listed as threatened or endangered under NWP gemeliiba 18i

Endangered Speciedhese systems are very important for all life stages of the fish
protected under the ESA. These systems are especially important because they are
typically located near or within spawning areas for the fish. Indivichvééw of projects
under this condition would allow tigeattleDistrict to ensure project impacts to riffle

and pool complexes are minimal and appropriately mitigated.

(k) Municipal and private water supplieSame as discussed in the national NWP datis
document.

() Recreational and commercial fisheri€dame as discussed in the national NWP decision
document.
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(m) Waterrelated recreationSame as discussed in the national NWP decision document.
(n) AestheticsSame as discussed in thational NWP decision document.

(o) Parks, national and historical monuments, national seashores, wilderness areas, research sites,
and similar areasSame as discussed irethational NWP decision document.

8.3 RegionalCumulative Effects Analysis

This section discusses the anticgghcumulative effects of the usetbis NWP in Washington
Stateduring the period this NWP is in effecthe cumulativeeffectsof this NWP are dependent
upon the number of times the NWPaigticipated to beisedin the regiorand the quantity and
guality of waters of the United Statasticipated to be impacted as a resulthefactivities

authorized by this NWisee 40 CFR 230.7(b))rhe cumulative effects of this NWdrealso
dependent on compensatory mitigation that may be required during the {hesidBlWP is in

effect, when compensatory mitigation offsets impacts to waters of the United States authorized
by this NWP.

Based on reported usetbis NWPduring the period oMarch 19, 20Z%, to September 15, 2020

the SeattleDistrict estimateshatthis NWP will be use® times per yeain Washington State
resulting inimpacts t00.1 of anacre ofwaters of the United State$he reported use includes
PCNssubmitted tdhe Seattle Districtas required by the terms and conditions of the NWP as
well as regional conditions imposed tine Division Engineer. The reported use also includes
voluntary notifications submitted tbe Seattle Districivhere the applicants request written
verificationin cases when preonstruction notification is not required. The reported use does not
include activities that do not require prenstruction notificatiomndwere not voluntarily

reported tdhe Seattle District

Based on reported use of this NWP dgrthat time period, thBeattle Districestimates that7
percent olverifications for thisfNWP will require compensatory mitigation to offset the
authorized impacto waters of th&Jnited Statesnd ensure that the authorized activities result
in only minimal adversenvironmentakffects The verified activities that do not require
compensatory mitigation will have been determinedthieySeattlalistrict engineer to result in no
more than minimal individual and cumulative advezseironmental effectaithout
compensatory mitigationDuring 2021 2026 the Seattle Districexpects little change to the
percentagef NWP verificationdor this NWPrequiring @mpensatory mitigation, because there
have been no substantial changes in the mitigation general condition or the NWP redolations
determining when compensatory mitigation is to be required for NWP activitiesdemand for
these types of activities atal increase or decrease over the-fpear duration of this NWP.

Based on these annual estimates Sbattle Districestimates thaapproximatelylO activities
could be authorized overfize-yearperiod until this NWP expires, resultingimpacts b 1 acre
of waters of theJnited States 1 acreof compensatory mitigation would be required to offset
those impacts the Seattle DistriclCompensatory mitigatiois the restoration (restablishment
or rehabilitation), establishment, enhancement,armueservation of aquatic resources for the
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purposes of offsetting unavoidable adverse impacts which remain after all appropriate and
practicable avoidance and minimization has been achieved. [33 CFR 332.2]

9.0 List of Final Corps Regional Conditions

9.1 Regional General Conditions

Note that the numerals for the final RGCs may be different than the RGC numerals listed in the
above discussion because of the retention of two RGCs.

RGC 1, Project Drawings

Drawingsmust be submitted with pronstruction notification (PCN). Drawings must provide a
clear understanding of the proposed project, and how waters dhitesl Statesvill be

affected. Drawings must be onigis and not reduced copies of laggale plansEngineering
drawings are not required. Existing and proposed site conditions (manmade and landscape
features) must be drawn to scale.

RGC 2, Aquatic Resources Requiring Special Protection

A PCN is required for activities resulting in a loss of watdrhe United Statesn wetlands in
dunal systems along the Washington caastture forested wetlands, bagsd peatlandsaspen
dominated wetlands, alkali wetland®grnal pools, camas prarivetlands, estuarine wetlands,
andwetlands in coastal lagoans

RGC 3, New Bank Stabilization in Tidal Waters of Puget Sound

Activities involving new bank stabilization in tidal waters in Water Resource Inventory Areas
(WRIAS) 8, 9, 10, 11 and 12 (withithe areas identified on Figures 1a through 1e) cannot be
authorized by NWP.

RGC 4, Commencement Bay

No permanent losses of wetlands or mudflats within the Commencement Bay Study Area may be
authorized by any NWP (see Figure 2).

RGC 5, Bank Stabilization

All projects including new or maintenance bank stabilization activities in waters Bhited

Statesvhere salmonid species are present or could be present, ré®0Ne® the U.S. Army
Corps of Engineers (Corps) (see NWP general condition 32).
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For new bank stabilization projects only, the following must be submitted to the Corps:

e. The cause of the erosion and the distance of any existing structures from thebareg(s)
stabilized.

f. The type and length of existing bank stabilization within 300 feet of the proposed project.
g. A description of current conditions and expected4posfect conditions in the waterbody.

h. A statement describing how the projeatorporates elements avoidiagd minimizing
adverse environmental effects to the aquatic environment and nearshore riparian area, including
vegetation impacts in the waterbody.

In addition to a. through d., the results from any relevant geotechniestigations can be
submitted with the PCN if it describes current or expected conditions in the waterbody.

RGC 6, Crossings of Waters of the United States

Any project including installing, replacing, or modifying crossings of waters ditiiked
Statessuch as culverts or bridges, requires submittal of a PCN to the U.S. Army Corps of
Engineers (see NWP general condition 32).

If a culvert is proposed to cross waters of the U.S. where salmonid species are present or could
be present, the project must aptilestream simulation design method from the Washington
Department of Fish and Wildlife located in #M&ter Crossing Design Guideling013), or a

design method whicprovides passage at all life stages at all flows where the salmonid species
would natrally seek passage. If the stream simulation design method is not applied for a culvert
where salmonid species are present or could be present, the project proponent must provide a
rationale in the PCN sufficient to establish one of the following:

c. The istence of extraordinary site conditions.

d. How the proposed design will provide equivalent or better fish passage and fisheries habitat
benefits than the stream simulation design method.

Culverts installed under emergency authorization that dmeet the above design criteria will
be required to meet the above design criteria to receive arttadtiaict nationwide permit
verification.

RGC 7, Stream Loss

A PCN is required for all activities that result in the losamf linear feet of streams
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RGC 8, Construction Boundaries

Permittees must clearly mark all construction area boundaries within waterd bfithe@ States
before beginning work on projects that involve grading or placement of fill. Boundary markers
and/or construction fencingust be maintained and clearly visible for the duration of
construction. Permittees should avoid and minimize removal of native vegetation (including
submerged aquatic vegetatjdo the maximum extent possible.

RGC 9, ESA Reporting to NMFS
For anynationwide permit that may affect threatened or endangered species

Incidents where any individuals of fish species, marine mammals and/or sea turtles listed by
National Oceanic and Atmospheric Administration Fishelegional Marine Fisheries Service
(NMFS) under the Endangered Species Act appear to be injured or killed as a result of
discharges of dredged or fill material into waters of the U.S. or structures or work in navigable
waters of the U.S. authorized by this Nationwide Permit verificatiolh Ishaeported ttNMFS,

Office of Protected Resources at (301)-A8®1 and the Regulatory Office of the Seattle District
of the U.S. Army Corps of Engineers at (206) -3895. The finder should leave the animal

alone, make note of any circumstances Vikegusing the death or injury, note the location and
number of individuals involved and, if possible, take photographs. Adult animals should not be
disturbed unless circumstances arise where they are obviously injured or killed by discharge
exposure or sae unnatural cause. The finder may be asked to carry out instructions provided
by the NMFSto collect specimens or take other measures to ensure that evidence intrinsic to the
specimen is preserved.

9.2 Regional Conditions forNWP 43

1. Preconstructon notification for new facilities must include a letegm maintenance plan if
permits for periodic maintenance dredging will be required in waters &frthed States.

10.0 Water Quality Certification and Coastal Zone Management Act consistency
determinations

In Washington State, two agencies dddrribes currently have 401 WQC authoritfEcology is
authorized to make 401 WQC decisions in Washington State for activities on public and private
lands, and allederal lands not managed by the ERology is responsible for making all

CZMA consistency determinations in Washington State.

The BPA has 401 WQC authority in Indian Country. Indian County includes reservation lands,
trust lands, and Dependent Indian Communities. Dependent Indian Communities refers to a
limited category of Indian lands that are neither reservation or trust laridsitisédy the

following two requirements: (1) they are set aside byf¢deral government for the use as

Indian land and, (2) they must be under federal superintendence. To date, the EPA has granted
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the followingTribes 401 WQC authority over activities their respectivéribal lands:

Confederatedribes of the Chehalis Reservation
Confederatedribes of the Colville Indian Reservation
KalispelTribe of Indians

Lummi Nation

MakahTribe

Port Gambl ®beS6KI all am
PuyallupTribe of Indians

Quinault Indan Nation

SpokanéeTlribe of Indians

Swinomish IndianTribal Community

Tulalip Tribes

v D D DD D> D

On 11 January 2022, Ecology issued a modified programmatic WQC which was accepted by the
Corps orn6 April 2022

WQC was denied by EPAcology requires an individgl CZMA consistency determination if
individual WQC is requiredWQC was denied by the Lummiation Makah Tribe, Puyallup
Tribe of Indians Swinomishindian Tribal Communityand the Tulalip TribesWQC was
waived by theConfederated Tribes of tlighehalisReservation an@olville Indian Reservatiaon
Kalispel Tribeof Indians Port Gamble S'Klallam Tribe, Quinaltidian Nation and the
Spokane Tribef Indians

11.0 Measures to EnsureNo More Than Minimal Adverse Environmental Effects

The terms and conditions of the NWP, including Bi@&N requirements and the regional
conditions listed in Sectio® 0 of this document, will ensure that this NWP authorizes only
activities withno more thaminimal individual and cumulative adversevironmentaéffects
High-value waters will be protected by the restrictionBlWP generalcondition22 andthe
PCNrequirements of thBIWP. Through thd®?CNprocess, th&eattle Districtwvill review certain
activities on a casby-case basis to ensure that those activities resati more thaminimal
adverseenvironmentakffects, ndividually and cumulativelyThrough thePCNreview process
the district engineer can add special conditioretWP authorization to ensure that thevVP
activity results imo more thaminimal adversenvironmentakffects, individually and
cumulatively. During th@CN process, thdistrict engineermwill exercise discretionary authority
and require an individual permit farproposedctivity thatwill result in more than minimal
individual and cumulative adversavironmentakffects.

The Seattle District, Regulatory Branch hasalqorocedures for projects involving excavation

and dredging activities. If the projects involve excavation or dredging in open water, the Seattle
District Dredged Material Management Office (DMMO) is contacted to determine if there is a
potential to enconter contaminated sediments. If there is the potential, the Seattle District will
coordinate with the DMMO and may require testing to ensure the appropriate dredging and
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disposal methods are implemented.

The Seattle District has local procedures foijguts in or affecting sites designated by the
Comprehensive Environmental Response, Compensation, and Liability Act (Superfund site). If
the project in within Superfund site boundaries or has the potential to impact a Superfund site,
the Seattle Distridhas a standard operating procedure outlining requirements to coordinate with
EPA. This process ensures the Superfund site and any past, present, or future clean up action is
not adversely impacted by the project, as well as ensuring the project resoltsmare than

minimal individual and cumulative adverse environmental effects due to contaminated sediment
release and disturbance.

Mitigation plans must be prepared in accordance witl2@@8 Federal Mitigation Ruleln the
Seattle District, project pponents can meet this requirement for wetland compensatory
mitigation by preparing a mitigation plan in accordance with the Ecology Publicatied6#06
0l1la,Wetland Mitigation in Washington Stdtdart 1: Agency Policies and Guidance, and Part
2: Developing Mitigation Plans(Version 1), dated March 20@6r current revision) The Seattle
District worked in conjunction with the State and EfeAto develop this document to ensure
wetland impacts are fully mitigated.

Work authorized by any general permmay have special conditions added to restrict work to the
authorized inwater work windows. If, at a later time, ttistrict engineer Division Engineer, or
Chief of Engineers determinésat the use of this NWP would result in more than minimal
individual and cumulative adverse environmental effects, the modification, suspension, or
revocation procedures at 33 CFR 330.4(e) or 33 CFR 330.5 will be used.

If, at a later time, there is cleainequivocal evidence thtite use ofthis NWP would result in
more than minimahdividual and cumulativadversesnvironmentakffects, the modification,
suspension, or revocation procedures at 33 CFR 330.4(e) or 33 CFR 330.5 will be used.

12.0 Final Determination

Based on the considerations discussed above, and in accordance with 33 CFR 330.4(e)(1) and
330.5(c), | have determined that this NWP, including its terms and conda®ngll as these
regional conditions, will authorize only those adtasthat have no more thaminimal

individual and cumulativadversesnvironmentaeffects.
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13.0 Figures

Figurel: RGC 3i WRIAs 8, 9, 10, 11, and 12
a. WRIA 8
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d. WRIA 12
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e. WRIA 11
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Figure 2. RGC 41 Commencement Bay Study Area
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